




















INDEX. 


ABATEMENT-—See Action, 11—13. 
ACCOMPLICE. 


1. Examination as to matters eriminatir gq himseif.— When an accomplice con- 
sents to testify as a witness for the State, he can not refuse to answer a 
question because his answer may criminate himself; but this rule only 
extends to questions concerning matters about which he has already 
testified. — Lochell v. The State, 5 

2. How corroboraled.—When a conviction of felony is sought on the testi- 
mony of an accomplice, there must be corroborative evidence tending 
to connect the defendant with the commission of the crime (Code, 
§ 4894); and when there is such corroborative evidence, it is for the 
jury to decide the effect to which it is entitled.—Jb. 5. 


ACCOUNT. 


1. Proof of account.—An account is not documentary evidence, nor gov- 
erned by the rules which apply to primary and secondary evidence.—M. 
& (. Railroad Co. r. Maples, 601. 

2. Same; from book-entries.—A witness, testifying to the correctness of an 
account, may aid his memory by consulting the entries in books, when 
he himselt made them, and had knowledge of their correctness when he 
made them; but he can not testify to the correctness of an account, as 
made out from books in his custody and possession, when he did not 
himself make the entries. and has no knowledge of the matters of ac- 
connt except as derived from the books.—Jb. 601; Acklen’s Executor v. 
Hickman, 494, 


ACTION. 


1. When action lies against judicial officer.—A judicial officer, or person in- 
vested with judicial power, is not liable to a civil action for damages, at 
the suit of a person aggrieved by the exercise of that power in any par- 
ticular case within the pale of his jurisdiction, though malice, or error, 
or both combined, may have entered into his decision.— Woodruff v. 
Stewart, 206. 

Same ; jurisdiction defined.—Jurisdiction is the power to hear and deter- 
mine a cause, and it exists whenever an officer or tribunal is by law 
clothed with the capacity to act upon the general, and, so to speak, the 
abstract question, and to determine and adjudge whether the particular 
facts presented call for the exercise of theabstract power, Th, 206. 

3. When action lies for money paid by mistake.—Money paid under a mistake 
of a materia: fact may be recovered in an action on the common counts 
in assumpsit, although the person making the payment had in his 
power the means of ascertaining the facts, and was guilty of negligence 

in not ascertaining them; but such negligence on bis part is a tact for 
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the consideration of the jury, in determining whether his alleged igno- 
rance was real or feigned.— Youny & Son v. Lehman, Durr & Co., 519. 

Same, for money paid under forged instrument. —A person who discounts & 
negotiable instrument which is forged, and to which he is not a party, 
may recover back the money so paid ; but, when he is a party to the in- 
strument, and stands in such a relation to the other parties that he 
ought to know whether it is genuine or not, he can not recover money 
paid on it.—Jb. 519. 

Same.—The acceptor of a bill of exchange is chargeable with a knowl- 
edge of the drawer’s signature, and can not recover money paid on a 
forged signature; but, if a material alteration is made in the draft, 
after it has been signed by the drawer, and the drawee is not guilty of 
any negligence in the matter, he may recover money paid on it in 
ignorance of the alteration ; yet not against the drawer, unless negli- 
gence can be attributed to the latter.—/b. 519. 

Action between innocent sufferers by wrongful act of third person. As be- 
tween persons equally innocent, one of whom is bound to know and act 
upon his knowledge, while the other has no means of knowledge, the 
latter will not be burdened with a loss, in exoneration of the former ; 
and when one of two innocent persons must suffer by the tortious act of 
a third, he must bear the consequences who gave the wrongdoer the 
means of doing the wrongful act. — Jb. 519. 

Same ; letter of credit; money paid on forged bill of lading. A letter author- 
izing the person to whom it 1s addressed to draw on the writers for any 
cotton he may buy in a named city, provided the draft is accompanied 
by a bill of lading of the cotton, and does not in amount exceed three- 
fourths of the market price of the cotton, binds the writers, as 1n favor 
of any person ‘who, on the faith of the letter, advances the money to 
buy the cotton, for a draft which conforms to the prescribed conditions, 
although the accompanying bill of lading is not genuine ; and having 
paid the draft, they can not recover back the money, on discovering the 
fraud in the bill of lading.—Jb. 519. 

Action against bank for moneys deposiled and collected during late war. —A 
customer of an incorporated bank, who deposited with it for collection, 
at different times, between November, 1861, and April, 1862, notes and 
drafts on third persons ; giving no instructions as to the kind of funds 
to be received, and making no demand until after the close of the 
war,—can not recover, under the common counts, more than the value 
of Confederate currency when the demand was made.—JHenry rv. North- 
ern Bank of Alabama, 527. 

Action by plaintiffs in aitachment, for wrongful second levy, whereby sureties 
on replevin bond are discharged.—When an attachment has been levied 
on personal property, which is replevied, and a second attachment 1s 
afterwards levied on it, under which it is taken from the possession of 
the sureties, whereby they are discharged, the plaintiffs in the first at- 
tachment have their remedy against the sheriff, for his authorized act 
in taking the property under the junior attachment, and may, possibly, 
maintain an action for money had and received against the plaintiffs in 
that attachment.— Cordaman rv. Malone, 556. t 
When heir may maintain action for trespass on lands. —The heir may main- 
tain an action at law fora trespass ou lands descended to him, although 
the administrator had, prior to the commission of the trespass, ob- 
tained an order to sell them for the payment of debts, but had never 
sold them under the order, nor otherwise exercised any of his statutory 
powers over them, and had resigned his administration before the com- 
mencement of the action.— Calhoun v. Fletcher, 574. 

Abatement and revivor of action.—By statutory provision (Code, § 2908), 
no civil action abates by the death or other disability of a party, plain- 
tiff or defendant, when the cause of action survives; but the action may 
be revived, on motion, within eighteen months after the occurrence of 
the disability.—Evans v. Welch, 250. 

Same, in ejectment, or statutory action.—In ejectment, or the corresponding 
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statutory action, if the sole plaintiff dies, or if one of several plaintiffs 
dies, the revivor may be in the name of his personal representative 
alone, or in the names of his heirs or devisees, or in the names of both 
the personal representative and the heirs or devisees, to be determined 
by the extent of the recovery sought—whether the land only, or also 
damages accruing prior and subsequent to the death of the original 
plaintiff.—Jb. 250. 

13. Limitation of revivor; amendment of complaint.—In whatever form the re- 
vivor is sought, it must be made, or a motion to revive must be entered, 
within eighteen months after the death of the party; and if not made 
within that time, the action abates as to the interest of the deceased; 
and the defect can not be afterwards cured by an amendment of the 
complaint, bringing in the parties on whom that interest has devolved. 
Tb. 250. 

AGENCY. 

1, How proved.—Agency can not be proved by the mere declarations of the 
person assuming to act as agent, though it may be interred from his. 
previous employment in similar acts, or from subsequent acquiescence, 
Womack v. Bird, 500. 

2. Notice to agent; when not binding on principal.—Notice to un auctioneer, 
employed to make a sale of lands, of the pendency of a suit against his 
principal respecting the property, does not operate as notice to his 
principal, being outside the scope of his powers and duties.— Hinton v. 
Citizens’ Mutual Ins. Co., 488 

3. Declarations of agent ; admissibility against principal. —In an action against 
an incorporated bank, the declarations or admissions of its president 
can not be received to establish a liability against it.—Henry & Co. v. 
Northern Bank: of Ala., 527. 

4. Same.—The declarations or statements of an agent, having authority only 
to demand and receive from the defendant the property sued for, made 
to third persons, after a refusal to deliver by the defendant, in deroga- 
tion of the title of plaintiff, his principal, are not competent evidence 
against plaintiff.— Bynum v. Southern Pipe and Pump Co., 462. 

Same; admissibility against principal or his sureties. —The admission of an 
agent, not made at the time of doing an act in the exercise of his au- 
thority, nor explanatory of any contemporaneous act in the execution 
of his agency, is not competent evidence against his principal, nor 
against his principal's sureties. —M. & C. Railroud Co. v. Maples, 601. 


or 


ALIENS. 


1. Alien enemy.—In an action on the common counts, where the plaintiff 
relies for a recovery on an account stated since the close of the late war, 
and partial payment or acknowledgment made since that time, no ques- 
tion of alien enemy can arise, although the original consideration of the 
account or promise accrued during the war, and the parties were at that 
time under different and opposing flags.—Acilen’s Executor v. Hick- 
man, 494. 


AMENDMENT. 


1. Of complaint—In ejectment, or the corresponding statutory action, if the 
sole plaintiff dies, or if one of several plaintiffs dies, and the action is 
not revived within eighteen months after his death (Code, § 2098), it 
abates as to his interest ; and the defect can not be afterwards cured by 
an amendment of the complaint, bringing in the parties on whom that 
interest has devolved.—-Evans v. Welch, 250. 

2. Statute of limitations to amended complaint.—-Where the original complaint 
is founded on a sheriff’s official bond, and assigns as a breach the non- 
payment of a decree rendered against him as administrator by virtue of 
his office ; and an additional count is filed, by leave of the court, as an 
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amendment to the complaint, which counts on the probate decree only, 
and makes no reference to the bond ; the amendment does not present 
new matter, to which the statute of limitations can be pleaded.—Stringer 
v. Waters, 361. 

3. Amendment of judgment on error.—In scire facias against bail on a forfeited 
recognizance, if the record shows that the scire facias was returned exe- 
cuted on all the recognizors but onc, and judgment final was taken 
ayainst all, without two returns as to the one not found, this court will 
amend the judgment by discontinuing the proceeding as to him, if the 
record shows no other error. — Hunt v. The State, 196. 

4. Same; by correcting error in calculation of interest.—On appeal from a judg- 
ment by nil dicit, in an action on a promissory note, a clerical misprision 
in the calculation of interest, being amendable nunc pro tunc, on motion, 
in the court below, will be amended by this court at the cost of the ap- 
pellant, and the amended judgment aflirmed.—Smith v. Kennedy, 334. 


As to awendments in chancery, see CHANCERY. 
ARREST. See Criurvat Law, 4. 
ARSON. See Cririnat Law, 5-8. 
ASSAULT. See Criminau Law, 9. 
ASSIGNMENT 


1. Of mortgage and secured debt, by heirs (or devisees) of mortgagee. A con 
veyance of the mortgaged premises, by the heirs (or devisees) of the de- 
ceased mortgagee, to the wile of the mortgagor, operates in equily as an- 
assignment of the secured debt; and their assignment of the secured 
debt to her, whether they have the legal title or not, passes an equity 
against all the world, except creditors whose rights are affected; a 
stranger can uot be heard to question the validity and effect of such as- 
signment.—Covk v. Parham & Blunt, 456. 

2. Of note for purchase-money of land.—A vendor's equitable lien on land, 
for the unpaid purchase-money, does not pass to an assignee or trans- 
ferree of the note given for the purchase-money, when the transfer does 
not involve the vendor in liability for the ultimate payment of the note, 
but secures to him all the benefits of a payment.— Burnett v. Riser’s Er- 
eculors, 427. 

3. Assignment of judyment.—The assignee of a judgment succeeds only to 
the rights of bis assignor, and can uot claim protection against equities 
which were binding on his assiguor.—.M/ ryor of Wetumpka v. Wetumpka 
Wharf Co., 612. , 


ATTACHMENT. 


1. Levy of attachment on lands ; death of defendant before judgment.—When an 
attachment is levied on lands, and the detendant dies before judgment, 
the lien created by the levy is thereby destroyed ; and though the ac- 
tion way be revived, and prosecuted to judgment against his personal 
representative, the hen is gone, and the revivor does not affect the 
rights of heirs or devisees. ~ Philiips v. Ash’s Heirs, 414. 

2. Sume ; lien not enforced in equity. —Lhe plaintiff cannot, in such case, by 
bill in equity subject the lands to the satisfaction of his debt, since a 
court of equity can not aid or supply the detects of a statutory remedy. 
(The case of MeClellan v. Lipscomb, 56 Ala. 255, was not intended to in- 
timate that such a bill could be maintained. )— Jb. 414. 

3. Lien under levy more than four months before bankcruptey.-—An adjudication 
of bankruptcy does not destroy or affect the lien of an attachment levied 
more than four mouths prior thereto: the debtor's title to the property 
pusses to the assignee as he himself held it—that is, subject to the lien 
of the attachment ; and the court in which the attachment suit is pend- 
ing way, notwithstanding the bankruptcy, proceed with the suit, and” 
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enforce the lien by any appropriate process which does not involve a 
personal judgment against the bankrupt.— Martin v. Lile, 406. 

Allowance of homestead exemption to bankrupt, in lands subject to attachment 
lien. —The allowance of a homestead exemption by the District Court in 
bankruptey, in lands which, though included in the bankrupt’s sched- 
ule, were subject to the lien of an attachment levied on them more than 
four months prior to the adjudication in bankruptcy, and which were 
afterwards sold under the judgment in the attachment suit, operates 
only on such claim and interest in the land as passed to the assignee, 
and can not prevail against a purchaser under the judgment in attach- 
ment.—Jb. 406. 

Replevin bond ; to whom payable, and who may sue on.—A replevin bond, 
in un attachment case, should be made payable to the plaintiff in at- 
tachment (Code, § 3289), and not to the officer by whom the writ is 
levied ; and if made payable to the officer, the plaintiff can not main- 
tain an action on it in his own name.— Agnew v. Leath, 345. 

Lien of attachment, as affected by replevin bond. The levy of an attach- 
ment on personal property creates a lien, and places the property in the 
custody of the law ; and the execution of a replevin bond neither de- 
stroys nor impairs this lien.—Cordaman v. Malone, 556. 

Levy of junior attachment after replevy.—When the property has been re- 
plevied, it is nevertheless still in the custody of the law, and the sheriff 
has no authority to levy a junior attachment on it.—Jb. 556. 

Remedy of sureties on replevin bond, for wrongful second levy.—If a junior 
attachment is levied on the property after it has been replevied, the 
sureties on the replevin bond may interpose a claim, and try the right 
of property under the statute ; and it the sheriff refuses to entertain the 
claim, on the ground that he has returned the attachment papers to 
court, the sureties may, by mandamus, compel him to receive and file 
their affidavit and bond. —Jb. 556. 

Discharge of sureties on replevin bond.—When the property is taken from 
the sureties on the replevin bond, under a junior attachment, and de- 
livered to the plaintiffs in that attachment, by whom it is removed and 
sold, the sureties on the replevin bond are discharged from their lia- 
bility, and may supersede and quash a summary execution issued 
against them.—J/b. 556. 

Remedy of plaintiffs in sirst attachment.—In such ease, the plaintiffs in the 
first attachment have their remedy against the sheriff, for his unauthor- 
ized act in taking the property under the junior attachment, and may, 
possibly, maintain an action for money had and received against the 
plaintifts in that attachment.—Jb. 556. 

Bond with blank penalty ; admissibility of parol evidence. —An action cannot 
be maintained on an attachmeat bond, the penalty of which is left 
blank ; nor can the defect be remedied by parol evidence as to what 
sum should have been specified.—Copeland & Brantley v. Cunning- 
hum, 394. 

Altorney’s fees as damayes.—In an action on an attachment bond, condi- 
tioned to “‘prosecute the attachment to effect, and pay the defendant 
all such damages as he may sustain from the wrongful or vexatious 
suing out of such attachment” (Code, § 3256), attorney’s fees for servi- 
ces rendered in bringing the action can not be recovered. (Overruling 
Burton v. Smith, 49 Ala, 293.)—Jb. 394. 

Garnishment of debt due for taxes.—On grounds of public policy, a judg- 
ment creditor of a municipal corporation can not, by process of gar- 
nishment, reach and subject funds accruing to it by taxation, either 
while in the course of collection by suit, or after they have been paid 
into its treasury. (Overruling Smoot v. Hart, 33 Ala. 69.)— Underhill v. 
Calhoun, 216. 


ATTORNEY AT LAW. 


1, Appointment of, and appearance by.—An infant can not appoint an attor- 








ney ; hence, when an infant defendant toa bill has not been properly 
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ATTORNEY AT LAW— Continued. 


brought in as a party, pleadings signed by an attorney, though pur- 
porting to act as “solicitor for all the defendants,” do not bring the in- 
fant into court, nor amount to an appearauce by him.—Melntosh v. At- 
Keinson, 241. 

Authority after client’s death.—An admission of a mistake in the amount 
of a judgment, and a cousent to its correction, made and given by the 
plaintiff's attorneys of record after his death, are not within the line of 

their authority. —-Cook v. Parham & Biunt, 456. 

3. Allorney s fees as damages.—In au action on an attachment bond, condi- 
tioned to *‘prosecute the attachment to effect, and pay the defendant all 
such damages as he may sustain from the wrongful or vexatious suing 
out of such attachment” (Code, § 3256), attorney's fees for services ren- 
dered in bringing the action can not be recovered. (Overruling Burton 
. Smith, i) Ala. 293.) Cope land ct Brantley Uv. Cunningham, BY 4. 

4. Same.—When attorney's fees may be recovered as damages, in an action 
on a special supersedeas bond, see Steele ve Tutwiler, 368; Drake v. 
We bb, 596. 


te 


BAIL. See Crirat Law, 12-20. 
BAILMENT. See Common Carriers. 
BANKRUPTCY. 


1. Lien of atlachment levied more than four months before.—An adjudication of 
bankraptey does not destroy or affect the lien of an attachment levied 
more than four months prior thereto : the debtor's title to the property 
passes to the assiguee as he himself held it—that is, subject to the lien | 
of the attachment ; and the court in which the attachment suit is pend- 
ing may, notwithstanding the bankruptcy, proceed with the suit, and 
enforce the lien by avy appropriate process which does not involve a 
personal judgment against the bankrupt. — Martin v. Lile, 406. 

2. Homestead exemption; allowance by District Court in banker iptey, in lunds 
subject to attachment lien. —The allowance of a homestead exemption by 
the District Court in bankruptey, in lands which, though iucluded in 
the bankrupt’s schedule, were subject to the lien of an attachment 
levied on them more than four months prior to the adju lication in 
bankruptey, aud which were afterwards sold under the judgment in the 
attachment suit, operates only on sach claim and interest in the land as 
passed to the assignee, and can not prevail against a parchaser uuder 
the jndgmeut in attachment.—/). 46 

3. Ilomestead exemption of bankrupt.—Since the title to the exempt property 
of a bankrupt does not vest in his assignee (Rev. Stat. U.S. § 5045), it 
would seem that he is not entitled to a conveyance of his homestead by 
the assignee. —-Fiurley, Spear & Co. v. Whitehead, 295. 

4. Same; admissibility of record or ju ly nent as evidence against third person. 
In ejectment by « purchaser at a sale made by au assignee in bank- 
ruptey, to recover lands which the bankrupt claims as his homestead 
exemption, an order of the bankrupt court, rendered after the com- 
mencement of the suit, nune pro tune (but not stating of what time), on 
the ev parle petition of the bankrupt ; which recites that ‘it appears to 
the court that a homestead exemption was regularly set aside and as- 
signed to the said bankrapt, but there is no record evidence to protect 
his title,” and therefore orders the assignee of his estate to “execute to 
said bankrupt a conveyance, nune pro tunc, of the following rea} estate, 
as his homestead exemption,” —is not admissible evidence against the 
plaintiff, when offered without the petition, the action of the court as- 
signing the homestead, or other judicial proceeding had in connection 
with it.—Jb. 295. 

5. Composition with creditors : requisiles of plea. A composition between a 

bankrupt and his creditors, when approved by the court, is binding and 

conclusive only on the creditors whose names and address, with the 
amount of their debts, are included in the statement furnished by the 
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bankrupt to the creditors’ meeting (Rev. Stat. U. S. § 5103) ; and when 
such composition is pleaded by the bankrupt, in bar of a subsequent 
action by a creditor, the plea must aver that the plaintiff's name, éc., 
were included in the defendant's statement.—Shulman, Goeller & Weil 
v. Graves, 402. 


BANKS. 


1. Liability of bank for moneys deposited and collected during late war.—A cus- 
tomer of an incorporated bank, who deposited with 1t for collection, at 
different times, between November, 1861, and April, 1862, notes and 
drafts on third persons ; giving no instructions as to the kind of funds 
to be received, and making no demand until after the close of the war, 
can not recover, under the common counts, more than the value of Con- 
federate currency when the demand was made.— Henry & Co. v. Northern 
Bank of Alabama, 527. 

2. Declarations of president : admissibility against bank.—In an action against 
an incorporated bank, the declarations or admissions of its president 
can not be received to establish a liability against it. —Jb. 527. 


See, also, Corporations, 1, 2, 3. 
BILL OF EXCEPTIONS. 


1. Contents of.—The presiding judge is not bound to sign a bill of excep- 
tions, tendered for his signature, unless it truly states ‘the point, 
charge, opinion, or decision, wherein the court is supposed to err” 
(Code, § 3108), and also sets forth ‘‘such a statement of the facts as is 
necessary to make it inte lligible.” —Ex parte Mayfie ld, 203. 

3. Signing after adjournment of court, ** by consent or agreement of counsel in 

writing.”—In a criminal case, the solicitor only—the officer whose duty 

it is to prosecute in behalf of the State—can consent in writing that a 

bill of exceptions may be signed by the presiding judge after the ad- 
journment of the court for the term (Code, § 3113); and this court will 
not establish a bill, which the presiding judge below refused to exam- 
ine or sign, on objection by the solicitor, although the associate coun- 
sel for the prosecution consented in writing that it might be signed af- 

ter the adjournment of the court. (Sroneg, J., dissenting.)—Ib. 203. 

When allowable, or proper.—When the judgment entry, in a case of fel- 
ony, recites that the defendant was asked by the court if he had any- 
thing to say in bar or preclusion of judgment, the recital imports abso- 
lute verity, and testimony can not be received to impeach it ; and mo- 
tion being made to correct the entry in this particular, supported by 
affidavits, and overruled by the court on the evidence adduced, this 
court can not revise its ruling on bill of exceptions.—Gray v. The 
State, 67. 

4. General exception to charge partly correct.—A general exception to a charge, 
separable into two or more distinct propositions, will not avail, if any 
one of those propositions be correct.—J/b. 67, 

Exceptions to charges given or refused. —Exceptions to the rulings of the 
court below, in the matter of charges given or refused, will not be con- 
sidered by this court, when the error complained of ‘was not so speci- 
fied as to call the attention of the judge and the adverse counsel to the 
particular matter supposed to be injurious to the party excepting.” 
Hardin v. The State, 39. 

6. Same.—A recital in the bill of exceptions that the defendant ‘duly ex- 
cepted to charges numbered 1, 2, and 4,” does not show a separate 
exception to each charge, but is a general exception to them all, and 
can not avail unless each of them is erroneous.— Mayor, &c., of Bir- 
mingham v. Rumsey & Co., 352. 

7. General exception to charge.—A general exception to an entire charge, 
consisting of several distinct propositions, may be overruled entirely : 

(41) 


ad 


or 
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BILL OF EXCEPTIONS— Continued. 


the objectionable clause or portion should be specified and clearly 
pointed out, so that the attention of the court and the opposing coun- 
sel may be drawn to the supposed error. —Jb. 266. 


8. Exception to additional charge to jury.—Aun exception toadditional instruc- 


tions to the jury, given by the court on their returning an incomplete 
verdict, must be taken before the jury retire again, and comes too late 
after they have brought in their final verdict.— Bynum v. So. Pipe and 
Pump Co., 462. 


9. Exception to exclusion of evidence.—An exception to the exclusion of evi- 


dence can not be sustained, when the nature or substance of the ex- 
cluded evidence is not so set out as to show error on the part of the 
court, or prejudice to the party excepting. — Jb. 462. 


10. Exception to evidence ; certainty requisite in.—Where the bill of exceptions 


sets out evidence, some of which is inadmissible, in one continuous 
sentence, and then adds, ‘‘ The State objected to this testimony as it 
was offered, and the court sustained each objection, and the defendant 
separately excepted ;” the exception is wanting in the requisite definite- 
ness and certainty.— Boswell v. The State, 307. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


a 


9 


When action lies for money paid on forged instrument.—A person who dis- 
counts a negotiable instrument which is forged, and to which he is not 
a party, may recover back the money so paid; but, when he is a party 
to the instrument, and stands in such a relation to the other parties 
that he ought to know whether it is genuine or not, he can not recover 
money paid on it.— Young & Son v. Lehman, Durr & Co., 519. 


2. Same.—The acceptor of a bill of exchange is chargeable with a knowledge 


of the drawer’s signature, and can not recover money paid on a forged 
signature ; but, if a material alteration is made in the draft, after it has 
been signed by the drawer, and the drawee is not guilty of any negli- 
gence in the matter, he may recover money paid on it in ignorance of 
the alteration ; yet not against the drawer, unless negligence can be 
attributed to the latter.—Jb. 519. 


3. Same ; letter of credit; money paid on forged bill of ladiny.—A letter author- 


4, 


5. 


izing the person to whom it is addressed to draw on the writers for any 
cotton he may buy in 4 named city, provided the draft is accompanied 
by a bill of lading of the cotton, and does not in amount exceed three- 
fourths of the market price of the cotton, binds the writers, as in favor 
of any person who, on the faith of the letter, advances the money to 
buy the cotton, for a draft which conforms to the prescribed conditions, 
although the accompanying bill of lading is not genuine; and having 
paid the draft, they can not recover back the money, on discovering 
the fraud in the bill of lading —Jb. 519. 

Transfer of bills, notes, or bonds; rights of transferree.—Negotiable or com- 
mercial paper is transferrable by delivery, and a holder thereof may, 
before dishonor, transfer to a bona fide purchaser for value a title freed 
from all infirmity, and which will prevail over that of the true owner, 
although he himself obtained it fraudulently, or feloniously ; but, as 
to all other paper, an assignee or transferree succeeds only to the rights 
and title of his assignor or transferror.— Blackman v. Lehman, Durr & 
Co., 547. 

What paper is negotiable, or transferrable by delivery.—A bill of exchange, 
promissory note, or other instrument, to be negotiable paper, or trans- 
ferrable by delivery, must be payable absolutely and unconditionally, 
and not on a contingency which may never happen; and this must 
depend upon its terms at the time it is made: if, when it is made, the 
payment is to depend on a condition, contingency, or uncertain event, 
the subsequent happening of that event or contingency will not change 
its character.— Ib. 547. 


6. Requisites of negotiable paper.—Nogotiable paper must also be certain as 


to the payee: though it is not necessary that the payee should be 














INDEX. 643 


BILLS OF EXCHANGE, AND PROMISSORY NOTES—Continued. 


named, the instrument must on its face afford an indication or designa- 
tion by which he can be ascertained.—Jb. 547. 

7. Same.—Each State has the undoubted legislative right and power to en- 
large or diminish the character of paper which shall be negotiable; and 
under the laws of Alabama, passed in the exercise of this power, only 
bills of exchange and promissory notes payable in money at a bank or 
banking-house, or at a certain place therein designated, and bank-notes 
intended to circulate as money, are subject to the commercial law; 
while it is expressly declared by the statute (Code, § 2098), that all 
bonds, bills, or notes (except those issued to circulate as money), when 
‘payable to anything or bearer, or to any fictitious p@rson or bearer, 
or to bearer only, must be construed as payable to the person from 
whom the consideration moved,” and, consequently, can only pass by 
his indorsement.—/b. 547. 

8. Negotiable paper; rights of holder, and burden of proof.—The doctrine has 
been long settled in this court, as to negotiable paper, that when fraud 
or illegality in putting it in circulation is shown, or any defense ad- 
dressed to its consideration, the onus is cast on the holder to prove that 
he acquired it in good faith, before maturity, upon a valuable consid- 
eration, and in the usual course of business.—Mayor of Welumpka v. 
Wetumpka Wharf Co., 611. 

9. Conditional note. —Where a promissory note, given in consideration of the 
payee’s interest in a contract with the United States for carrying the 
mail on a specified route, contains the express conditions, ‘that said 
route is not abolished, nor the pay by the United States diminished”; 
the failure of the principal contractor, under whom the payee of the 
note derived his interest in the contract, to pay over to the maker his 
proportion of the compensation received from the United States, is no 
defense to an action ou the note.— Blackman v. Dowling, 304. 


BONDS, 


1, Attachment bond; blanke penalty. —An action can not be maintained on an 
attachment bond, the penalty of which is left blank ; nor can the defect 
be remedied by parol evidence as to what sum should have been speci- 
fied, — Lope land & Brantley v. ¢ unningham, 394. 

2, Same ; damages.—In an action on an attachment bond, conditioned to 
‘prosecute the attachment to effect, and pay the defendant all such 
damages as he may sustain from the wrongful or vexatious suing out of 
such attachment” (Code, § 3256), attorney’s tees for services rendered 
in bringing the action can not be recovered. (Overruling Burton v. 
Smith, 49 Ala. 293 )—Ib. 394. 

3. Replevin bond; to whom payable, and who may sue on.—A replevin bond, 
in an attachment case, should be made payable to the plaintiff in attach- 
ment (Code, § 3289), and not to the officer by whom the writ is levied ; 
and if made payable to the officer, the plaintiff can not maintain an 
action on it in his own name.—Agnevw v. Leath, 345. 

Same ; remedy of sureties for wronaful second lery.—It a junior attachment 
is levied on the property after it has been replevied, the sureties on the 
replevin bond may interpose a claim, and try the right of property un- 
der the statute ; and if the sheriff refuses to entertain the claim, on the 
ground that he has returned the attachment papers to court, the sure- 
tics may, by mandamus, compel him to receive and file their affidavit 
and bond.—Cordaman v. Malone, 556. 

5. Same; discharge.—When the property is taken from the sureties on the 
replevin bond, under a junior attachment, and delivered to the plain- 
tiffs in that attachment, by whom it is removed and sold, the sureties 
on the replevin bond are discharged trom their liability, and may su- 
persede and quash a summary execution issued against them.—/b. 556. 

6. Special supersedeas bond; condition of, and what damages may be recovered. 
A special bond, executed by the defendant in a statutory action of eject- 


> 
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ment, on appeal from a judgment for the plaintiff for the possession of 
the land, with damages and costs, conditioned that he ‘shall prosecute 
said appeal to effect, and pay and satisfy such judgment as the Supreme 
Court may render in the case” (Code, §§ 3927-28),—is fatally detective 
to supersede the judgment for the land ; and the judgmeut being at- 
firmed on the appeal, and the costs and damages paid, an action can 
not be maintained on the bond, to recover the rents of the land pend- 
ing the appeal, or attorneys’ fees for services rendered on the appeal. 
(Bricke1, C. J., dissenting. )—Steele v. Tutwiler, 368. 


7. Same.—On appeal from a decree in chancery, which ordered a fund in 


court to be distributed equally among five claimants, two of whom 
claimed the whole fund ; a special supersedeas bond being required by 
the chancellor (Code, § 3928), from any claimant who desired to appeal, 
conditioned to ‘‘prosecute the appeal to effect, and pay such costs and 
damages as the other parties to the cause may sustain by reason of such 
appeal, if the said decree is affirmed ; the decree being affirmed, and 
an action at law brought on the bond ; ‘eld, that the plaintiff was enti- 
tled to recover, as damages, interest on his proportionate part of the 
money in the hands of the register, during the pendency of the appeal, 
and wu reasonable attorney's fee for services rendered on the appeal. 
Drake v. Webb, 596. 


8. Tazx-collector’s official bond ; liability of sureties. —The general law of 1868, 


regulating elections, required a tax-collector to be elected, in each 
county, on the first Tuesday after the first Monday in November, 1871, 
‘and every three years thereafter,” but did not expressly declare when 
their term of office should begin or end. The subsequent statute of 
December 17, 1873, ‘‘relating to the term of office of the several tax- 
collectors,” after providing that collectors thereafter elected should en- 
ter on the discharge of their duties on the second Monday in April next 
succeeding their election, further enacted ‘‘that the term of office of the 
several tax-collectors now in office shall continue until the second Monday 
in April, 1875 ; provided, that such tax-collectors shall execute bonds, 
with sufficient sureties, in the form now prescribed by law, for the 
faithful discharge of their duties as such during their respective terms 
of office as hereby extended.” Held, that the sureties on the official 
bond of a collector who was elected in 1871, and who did not give a 
new bond under the act of 1873, were not liable for a default of their 
principal committed during the interval between November, 1874, and 
April, 1875. (Brickett, C. J., dissenting, held that the sureties were 
liable under the general law declaring the legal effect of official bonds 
(Code, § 179], which declares that an official bond is obligatory on the 
principal and his sureties, ‘“‘for any breach of the condition during the 
time the officer continues in office, or discharges any of the duties 
thereof,” and ‘for the faithful discharge of any duties which may be 
required of such officer by any law passed subsequently to the execu- 
tion of such bond.” — Brewer v. King’s Sureties, 511. 


9. Bonds of corporation; negotiability of. —The bonds of a corporation, pub- 


lic or private, if issued by authority, and possessing in themselves the 
requisites of negotiable paper, are, after some vacillation of judicial de- 
cision, now recognized as on an equality with bank-notes, bills ot ex- 
change, and promissory notes ; and the corporate seal does not affect 
their negotiability, neither conferring nor destroying that quality. 
Biackman v. Lehman, Durr & Co., 547. 


10. Municipal bonds of Troy, issued in aid of Mobile and Girard Railroad.—The 


bonds issued by the city of Troy in aid of the Mobile and Girard Rail- 
road, under the authority of the special statute approved December 8th, 
1868 (Sess. Acts 1868, pp. 395-6), are not negotiable paper, because on 
their face they are made payable on a contingency which might never 
happen--that is, the completion of the railroad to Troy ; and also be- 
cause they are payable to bearer only. Not being negotiable, the title 
to such bonds can not pass by delivery, nor, as against the real owner, 
otherwise than by his indorsement or assigument.—J/b. 547. 
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11. When trover lies for conversion of bond.—The owner of a non-negotiable 
bond may maintain an action for its conversion against a person who 
obtained it through an unauthorized transfer by his agent or bailee, 
and who refuses to deliver it on demand.—Ib. 547. 

12. Municipal bonds of Wetumpka, in aid of Central Plank-Road Company.—The 
act approved February 29, 1848 (Sess. Acts 1847-8, pp. 223-5), authorized 
the corporate authorities of the city of Wetumpka to issue its bonds, 
not exceeding $50,000 at any one time, and to appropriate the money 
arising from their sale to securing the right of way, and constructing a 
canal, around the lower end of the shoals of the Coosa river; and the 
amendatory act approved February Ist, 1850 (Sess. Acts 1849-50, p. 348), 
extended the amount to $100,000, and authorized the money to be ap- 
propriated, under the supervision of the mayor and aldermen, “for 
any purpose of internal improvement for the benefit of the citizens of 
Wetumpka.” In the case of Mayor and Aldermen of Wetumpka v. Winter 
(29 Ala. 651), this court decided that the said act of 1850 authorized 
the city to subscribe for stock in the Tallassee Branch of the Central 
Plank-Road Company ; and the court now adheres to that decision, so 
far as it affects the questions involved in the present case, But the said 
act of 1848, by its Ist section, expressly declared: ‘*No bond shall be 
issued, but upon an entire concurrence of the board of mayor and al- 
dermen, upon a full attendance of all the members of the board, and 
when there is no vacancy ; which shall be made manifest only by an 
entry of the order for issuing being made on the minutes of the board, 
and signed by each member thereof; nor shall any contract amount- 
ing to one hundred dollars, made under any of the provisions of this 
act, be valid, which is not made under all the restrictions in this sec- 
tion recited.” These limitations and restrictions were not relaxed, nor 
in any manner modified, by the subsequent act of 1850; and they are 
applicable to all bonds issued under that act.--Mayor of Wetumpka 
v. Wetumpka W harf Co., 611. 

13. Same; when purchaser is chargeable with notice of snch restrictions.—A pur- 
chaser of a bond issued under the said act of 1850, and reciting on its 
face that it was so issued, is chargeable with notice of these restrictions 
and conditions, and can not claim protection as an innocent holder, 
although the bond also recites that it was issued in conformity with the 
statute.—Jb. 611. 


BURGLARY. See Carmina Law, 21-28. 


CARRYING CONCEALED WEAPONS. 


See Carmina Law, 29-35. 
CERTIORARI. 


1. At common law.—A certiorari, at common law, was a revisory remedy, in- 
tended only for the correction of errors of law apparent on the record ; 
and was not a substitute for an appeal, nor allowed for the correction 
of errors of fact, which were properly revisable on appeal.—Dean v. 
The State, 153. 

2. Under statute.—In this State, a party has the right by statute to sue out a 
certiorari, to remove a judgment rendered against him by a justice of 
the peace, into the Circnit or City Court, when the right of appeal has 
been lost, without fault on his part, dy lapse of time ; and the cause is 
tried de novo in that court, without regard to the regularity of the pro- 
ceedings before the justice, or the sufficiency of the petition for the 
cestiorari. But the statute applies only to civil causes, and there is no 
statute which gives a certiorari in a criminal case, to remove a judgment 
rendered by a justice of the peace.—/b. 153, 
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I. JuRispicTion, AND GENERAL PRINCIPLES. 


Altachment; when equity will not enforce lien.—A court of equity can not 
aid or supply the defects of a statutory remedy. Therefore, when an 
attachment has been levied on lands, and the defendant dies before 
judgment, whereby the lien is gone ; the plaintiff can not, by bill in 
equity, subject the lands to the satisfaction of his debt, after reviving 
and prosecuting his action to judgment against the personal represent- 
ative.— Phillips v. Ash’s Heirs, 414. 

When simple-contract creditor may come into equity.—A court of equity, in 
the exercise of its original jurisdiction, would not interfere at the in- 
stance of a creditor by simple contract only, to set aside a deed fraudu- 
lent as to creditors, or to subject property fraudulently conveyed by 
the debtor ; but this rule is now changed by the statute (Code, § 3886), 
which provides that ‘‘a creditor without a lien may file a bill in chan- 
cery to subject to the payment of his debt any property which has been 
fraudulently transferred, or attempted to be fraudulently conveyed by 
his debtor.”— Evans v. Welch, 250. 

Lien under creditor's bill.—On the filing of such a bill by a simple-contract 
creditor, he acquires a lien on the property which he seeks to reach and 
condemn, at leust from the service of process; and if the suit is prose- 
cuted to a final decree without laches, this lien will prevail against a 
purchaser from either the debtor or his grantee pending the suit.— 
Ib. 250. 

Contest of probate of will in equity.—If the application for probate of a will 
is not contested in the Probate Court, but the heirs or distributees 
afterwards seek to set aside the probate by bill in equity (Code, § 2336), 
which is a statutory substitute for probate in solemn form, the character 
of the proceeding is not changed so far as the estate is concerned, 
though it is an adversary suit between the parties claiming under and 
against the will.— Kumpe and Wife v. Coons, 448. 


5. Decedent's estate; equitable relief to heirs or devisees, against judgment on note 


6. 


lod 
‘. 


given by administrator under statutory power.—When an order is granted 
by the Probate Court, authorizing an executor or administrator to give 
a note binding on the decedent’s estate (Code, § 2432), although the 
petition is substantially defective, the order being void, and a judgment 
rendered on the note being also void, the heirs or devisees can not main- 
tain a bill in equity to enjoin a sale under it ; and if the petition was 
sufficient, and they had due notice of it, they can not have equitable 
relief against the judgment, in the absence of fraud in the procure- 
ment of the order, or something equivalent to it ; but, if the petition 
was sufficient, and they in fact had no notice of the proceeding, a court 
of equity will, at their instance, perpetually enjoin a sale of the prop- 
erty of the estate under a judgment on the note given by the adminis- 
trator, on averment and proof that the debt for which the note was 
given was not, within the terms of the statute, a proper charge against 
the estate.— Wilburn & Co. v. McCulley, 436. 

When equity will enjoin sale under power in mortgage.—A court of equity 
will enjoin the execution of a power o/ sale in a mortgage, at the instance 
of a purchaser of the property, who bought subject to the mortgage, 
when it clearly appears that the power is perverted from its legitimate 
purpose, to oppress the purchaser, or to aid others in obtaining an un- 
conscionable advantage over him; as where the mortgagee colludes 
with third persons, who are attempting to subject the lands to an 
alleged outstanding vendor’s lien, to prevent the purchaser from suc- 
cessfully defending that suit, the litigation casting a cloud on his title, 
and preventing him from raising money on the property to pay off the 
mortgage debt, and thereby force him into a settlement or compromise 
of the asserted vendor’s lien,—the sale will be enjoined until the ter- 
mination of the vendor’s suit.—Struve v. Childs, 473. 

Reformatiok of written instrument ; when decreed.—A court of equity will 
reform a written instrument, on the ground of mistake, only on clear 
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and satisfactory evidence of the mistake as alleged: in the absence of 
such evidence, the writing remains the sole expositor of the agreement 
of the parties. — Hinton v. Citizens’ Mutual Insurance Co., 488. 


8. Chancellor's authority in vacation; when prohibition lies. —The times and 


“- 


?. 


10. 


1}. 


15. 


16. 


places of holding the several Chancery Courts, and the duration of the 
terms of the court, being prescribed by law, the chancellor can not hold 
court at any other time or place, nor exercise any judicial functions in 
vacation, except as specially authorized by statute, or by the rules of 
practice prescribed by this court under the power vested in it by law ; 
and any improper exercise, or attempted exercise by him, of such judi- 
cial functions in vacation, would be controlled by prohibition issued 
from this court.— Ex parte Branch & Co., 383. 


II, PLEADING AND PRACTICE. 


Where bill must be filed. —When the defendants reside in this State, and 
the suit does not relate to real estate, nor seek to enjoin proceedings at 
law, a bill in chancery can only be filed in the district in which & ma- 
terial defendant resides. — Campbell v. Crawford, 392. 

Same; how objection must be taken, if not filed in proper district—When a 
bill is filed in a chancery district which has not jurisdiction of the case, 
and the defect appears on the face of the bill, the objection may be 
taken by demurrer, or by motion to dismiss, if it has not been waived ; 
but, when it does not so appear, a plea, in the nature of a plea in abate- 
ment, is proper.—Jb. 392. 

Same; when no court is held in proper district.—A bill in equity can not be 
filed in Sumter county, against a resident citizen of Washington county, 
merely because no time may have been fixed by law for holding the 
court in the latter county.—/b. 392. 

Service of process on infants. —When infants are joined with their father, 
as defendants to a bill in chancery, the rule of practice (No, 23) requires 
that the service of process shall be made upon their father, for them, 
whether they be under or over fourteen years of age; and the service of 
process upon them personally, being unauthorized, is not sufficient to 
bring them into court.— McIntosh v. Atkinson, 241. 

Appointment of guardian ad litem for infant.—Until infants are properly 
brought into court, by the service of process according to the rules of 
practice, the appointment of a guardian ad litem for them is irregular, 
unauthorized, and not sufficient to support a decree against them.— 
Ib. 241. 

Appearance by attorney.—An infant can not appoint an attorney ; hence, 
when an infant defendant to a bill has not been properly brought in as 
& party, pleadings signed by an attorney, though purporting to act as 
‘ solicitor for al! the defendants,” do not bring the infant into court, 
nor amount to an appearance by him.—Jb. 241. 

Appearance ; when not shown by recitals.—When a decree pro confesso has 
been entered against two defendants, on personal service as to one, and 
on publication against the other as a non-resident, and is afterwards set 
aside, ‘parties consenting,” this is not sufficient to show an appearance 
by the non-resident defendant, and thus cure the defects in the decree 
pro confesso against him.— Holly v. Bass’ Adm’r, 387. 

Publication against non-resident.—A recital in a decree pro confesso, against 
a non-resident defendant, that a copy of the order of publication “has 
been sent fo the post-office of said defendant,” does not show a compli- 
ance with the rule of practice (No. 25), which requires that a copy shall 
be “sent to the defendant,” at his post-office when known. —Ib. 387. 

Same.—When the affidavit of the defendant’s non-residence states that 
his post-office is ‘Goodwin, Holmes county, Mississippi,” and a copy of 
the order of publication is forwarded by mail to him at Goodman in said 
county, this is not sufficient to support a decree against him.—Pqulling 
v. Creagh, 39e. 
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18, Decree against non-resident defendant.—To support a decree against a non- 
resident defendant, on publication only, the statutes and rules of prac- 
tice must be strictly observed, and the facts showing a compliance with 
them must appear by the record; a recital that publication was made in 
due form, or in proper form, is not sufficient.—/b. 398. 

19, Same , refunding bond.—Uhder the statute which was of force pnor to the 
adoption of the Code (Clay’s Digest, 353, § 45), the complainant in a 
chancery cause was required, betore obtaining a decree against a non- 
resident defendant who was brought in by publication only, to give 
bond conditioned for the restitution of the property to abide the order 
of the court; and the failure to require such bond was an error, for 
which the decree would be reversed.— Holly v, Bass’ Adm r, 387. 

20. Same.—Under the present statute (Code, §) 3830-35), although it is pro- 
vided that a decree against a non-resident defendant, who has not ap- 
peared, ‘‘is not absolute for eighteen months from the rendition there- 
of,” unless that period is shortened by personal service of a copy of the 
decree, and that the plaintiff must give a restitution bond “before the 
execution of such decree,” and that the court must direct a copy of the 
decree to be sent to such defendant; and although the court, in entering 
the decree, should require these things to be done, and the failure to 
comply with them would be good cause for refusing to confirm a sale 
under the decree, or for setting it aside; yet the decree is not reversible 
on error for want of any or all of them.—/b. 387. 

21. Same.—A decree against a non-resident defendant, founded on a decree 
pro confesso rendered on publication only, without any appearance, will 
not be reversed on error, because it fails to require the defendant, be- 
fore executing it, to give the statutory bond (Code, § 3834); nor be- 
cause the chancellor did not direct a copy of the decree to be sent to 
the defendant.— Hurt v. Blount, 327. 

22. Same; petition to set aside.—When a decree in chancery against a non-res- 
ident defendant, rendered on publication only, without personal service 
or appearance, is set aside on his petition, and he is let in to defend, 
the petition has accomplished its purpose, and the cause stands as if 
such decree had never been rendered; consequently, it is not a material 
question afterwards, whether he had notice of the pendency of the suit 
or not.— Hinton v. Citizens’ Mutual Insurance Co., 488. 

Setling aside decree, and reinstating it.—When a final decree is set aside in 
vacation, on the petition of the non-resident defendant, and at the next 
term this order is set aside, and the petition dismissed, the original 
decree is thereby restored.—/lurt v. Blount, 327. 

24, Description of mortgaged lands in bill.—In a bill for the foreclosure of a 
mortgage, the premises should be described with the same reasonable 
certainty as in a complaint in a real action at law. ‘‘Abont one thou- 
sand and fifty acres, bounded as follows,” specifying the boundaries on 
three sides only, and stating no fact from which the boundary on the 
fourth side can be ascertained, is not a sufficiently. accurate and definite 
description.—Hurt v. Freeman, 335, 

25. Same.—In such a bill, reasonable certainty in the description of the 
premises is all that is required. ‘*One thousand and twenty acres of 
land, more or less,” the greater part described by the numbers of the 
United States survey, with the additional words, ‘all lying west of the 
stage road between Seale’s Station and Glenrville, and bounded on the 
north by Mrs. L.’s lands, on the south by P.’s place, and on the west by 
I. & L., and all lying in said county,” is sufficiently accurate and 
definite. — Hurt v. Blount, 327. 

26. Bill in double aspect, or in alternatiye—A bill in equity may be filed in a 
double aspect, or in the alternative ; but, when so filed, the complain- 
aut must, in each aspect, be entitled to the same relief, and the same 
defenses must be applicable to each.—Gordon’s Adm’r v. Ross, 363. 

Same ; bill of review for error apparent, and impeaching decree for fraud. —A 
bill can not be maintained which seeks, in the alternative, to review a 
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28, 


29. 


30. 


31. 


w 


34. 


36. 


37. 


decree for error apparent, or to impeach and set it aside on the ground 
of fraud.— Ih. 363. 

Limitation to bill impeaching decree for fraud.—A bill to impeach a decree 
for fraud, though not within the terms of the statute which bars a bill 
of review after the lapse of three years (Code, § 3843), must, by analogy, 
be governed by the same limitation.—/b. 363. 

Statute of limitations ; when available on demurrer.—When a bill in chan- 
cery shows on its face that the relief prayed for is barred by the statute 
of limitations, the defense is available by dewurrer.— Berry v. Lav- 
retta, 374. 

Same ; averment of infancy.—An averment in a bill in chancery, that the 
complainants’ mother ‘* was an infant under the age of twenty-one 
years” on a specified day, which was twelve years before the filing of 
the bill, being construed most strongly against the pleader, is not 
equivalent to an averment that she was an infant at a later day; and be- 
ing thus construed, the bill shows on its face that the asserted claim is 
barred by the statute of limitations of ten years.—/b. 374. 

Same; exception when judgment is arrested or reversed ; dismissal of bill 
without prejudice.— When the chancellor dismisses a bill generally, and 
his decree is so modified by this court, on appeal, as to order the dis- 
missal without prejudice to the right of one of the complainants to sue 
again ; a bill filed by the heirs of said complainant, within twelve 
months after such dismissal, is not within the statute (Code, § 3235) 
which allows a new action to be commenced within one year after the 
arrest or reversal of a judgment for the plaintiff, although the period 
prescribed as a bar has been completed since the commencement of the 
first action.—J/b, 374. 

Notice of amendment of bill. —When a decree pro confesso has been regu- 
larly entered against a non-resident defendant on publication, this does 
not dispense with the necessity of giving him notice of an amendment 
of the bill, as required by the rule of practice (No. 47); that is, by en- 
tering notice of the amendment on the order-book. — Holly v. Bass, 387. 

Amendment of bill, or answer; when refused in vacation.—The allowance 
of an amendment to the bill or answer, to meet any state of the evi- 
dence which will sustain the claim or defense set up, is matter of right 
in the party asking it, and not matter of discretion with the court 
(Code, § 3790) ; but, when the application to amend is made in vaca- 
tion, without notice to the adverse party, it may be refused for that rea- 
son.— Hinton v. Citizens’ Mutual Insurance Co., 488. 

Remandment, on reversal, for amendment of bill.—When the chancellor 
overrules a demurrer to the bill for want of equity, and, on final hear- 
ing on pleadings and proof, renders a decree for the complainant ; this 
court, on reversing his decree, and holding the bill demurrable, will 
remand the cause, in order to give the complainant an opportunity to 
ask Jeave to amend in the court below, unless the defects are not capa- 
ble of amendment.— Wilburn & Co. v. MeCalley, 437. 

Supple mental and amended bills ; facts occurring after filing of bill. —Supple- 
mental matter, supporting the complainant’s right to relief prayed by 
the original bill, may be introduced by amendment, without filing a 
supplemental bill (48th Rule of Chancery Practice) ; but, if the original 
bill does not make out a case for relief, facts subsequently occurring, 
no matter how introduced, can not avail the complainant.—P. & M. 
Insurance Co. v. Selma Savings Bank, 585, 

Demurrer ; specification of grounds.—A demurrer to a bill in equity must 
set forth specially the causes or grounds of demurrer (Code, § 3748), 
and the court can not consider any other ground not specifically as- 
signed. —-Jb. 585. 

Answer, or decree pro confesso; effect as evidence aqainst co-defendant. 
Neither the answer of one defendant to a bill, nor a decree pro confesso 
against him, can have any effect as evidence against a co-defendant, who 
claims under a conveyance from the former executed before the filing 
of the bill.— Thames & Co. v. Rembert’s Adm’r, 561. 
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38. Revivor under cross-bill.—When a mortgagor files a bill to enjoin a sale 
of the mortgaged property under a power contained in the mortgage, 
and dies pending the suit ; if the mortgagee wishes to obtain a decree 
of foreclosure, under a cross-bill and bill of revivor, as by statute he 
may do (Code, § 3805), he must take the necessary steps to bring in the 
personal representative and heirs (or devisees) of the deceased mort- 
gagor, as defendants ; and an appearance by the personal representative 
in the original suit, and the revivor of that suit in his name, are not 
sufficient to support a decree against him in the cross-suit, without any 
service of process upon him, or appearance by him in that suit-— Paull- 
ing v. Creagh’s Adm’r, 398. 

39. Confirmation of report of sale-—Under the first rule of chancery practice, 
which was adopted in 1854, and which declares that the Chancery Court 
‘**shall be deemed always open,” among other purposes, ‘‘for carrying 
into execution the decrees and orders of such courts and chancellors,” 
the chancellor has power in vacation to confirm the register’s report of 
a sale made under a decree foreclosing a mortgage, although such re- 
port is required to be read ‘‘in open court,” and must lie over one day 
before confirmation. — Ex parte Branch & Co., 383. 


CHARGE OF COURT TO JURY. 


1. Charge tending to confuse or mislead.—Where two witnesses testify as to 
the contents of a writing, which is not produced, and their testimony is 
conflicting, the court may properly refuse a charge which, in effeet, 
would probably produce on the minds of the jury the impression that 
they should give greater weight to one than to the other.— Bynum v. So. 
Pipe and Pump Co., 462. 

2. Charge requiring explanation.—A charge which, though it asserts a correet 
legal proposition, requires explanation, when applied to the facts of the 
particular case, to prevent it from misleading the jury, is properly re- 
tused.— Farrish v. The State, 164; Duvall & Pelham v. The State, 12. 

3. General charge on evidence, and invading province of jury. —When the evi- 
dence, though partly oral, is without conflict, and establishes the plain- 
tiff’s right to recover, the court may instruct the jury, ‘if they believe 
the evidence, they must find the issue in favor of the plaintiff.” But it 
is error to add to such charge these words: ‘‘The form of your verdict, 
under this charge, will be, We, the jury, find the issue in favor of the 
plaintiff.” Although the general charge does not invade the province of 
the jury, these words take from them the right to determine the credi- 
bility of the oral testimony.—Davidson v. The State, 432. 

4. Charge as to amount of fine to be assessed by jury.—In a prosecution for 
carrying concealed weapons, the court may properly instract the jury, 
that, if they find the defendant guilty, they should assess such fine, 
within the limits fixed by law, as they may deem necessary to suppress 
the evil practice of carrying concealed weapons.—Shorter v. The 
State, 130. 

5, Charge on facts vonceded.—The court may charge without hypothesis on 
facts which are conceded ; such a charge is not an invasion of the pro- 
vince of the jury. —S. & N. Railroad Co. v. MeLendon, 266. 

6. General exception to charge.—A general exception to an entire charge, con- 
sisting of several distinct propositions, may be overruled entirely ; the 
objectionable clause or portion should be specified and clearly pointed 
out, so that the attention of the court and the opposing counsel may be 
drawn to the supposed error.—J/b. 266; Gray v. The State, 66; Mayor, 
&c., of Birmingham v. Rumsey & Co., 352. 

7. Charge invading province of jury.—In a prosecution for the unlawful or 
wanton killing of certain animals named (Code, §§ 4409-10), if the de- 
fendant justifies the killing under a verbal license or authority from 
the owner, and the language relied on as conferring such license is 
doubtful and ambiguous, it should be left to the jury to Getermine its 
meaning ; and a charge asked, assuming that the language used con- 
ferred such authority, is properly refused.—Ashicorth v. The State, 120. 
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CODE OF ALABAMA (1876). 


i. 


27. 


28. 


29. 


30. 
31. 
32. 
33. 
34. 


35. 


Statutes in Code, not originally conforming to constitutional rules as to revis- 
ing and amending laws.—The Code ot 1876, purporting to embrace all 
public statutes, of a general and permanent nature, of force at the time 
of its adoption, was enacted in conformity to the provisions of the con- 
stitution ; and any statute therein included, though not originally con- 
forming to the rules prescribed by the constitution as to revising and 
amending inws, became valid from the day the Code went into opera- 
tion.— Bales v. The State, 30. 


. § 179. Official bonds.— Brewer v. King’s Sureties, 511. 


§§ 652-3. Special terms of Circuit Conrt.— Bales v. The State, 30. 
§ 868. Plat and survey by county surveyor.— Clements v. Pearce, 284. 


. § 1649. Duties of overseers of public roads.— McCullough v. The State, 75. 


A 


2098. Bills and notes payable to fictitious person or bearer.— Black- 
man v. Lehman, Durr & Co., 547. 


§ 2124. Fraudulent conveyances.— Thames & Co. v. Rembert’s Adm’r, 561. 

§ 2145. Execution and attestation of deed.— Clements v. Pearce, 234. 

§ 2432. Administrator's note binding estate.— Wilburn & Co. v. Me- 
Calley, 436. 

§ 2705. Statutory separate estate of married woman ; what is.— Bercy v. 
Lavretta, 374. 

§ 2711. Liability of such estate, and how enforced.— Nelms v. Armstrong 


& Co., 330; Gilbert v. Dupree’s Adm’r, 331; Wilburn & Co. v. 
MeCalley, 436. 

2847. Waiver of exemptions.— Neely v. Henry, 261. 

2890. Who is proper party plaintiff.— Agnew v. Leath, 345. 

$$ 2904-05. Action against partnership.— Haralson v Campbell, 278. 


LPLP> 


. § 2908. Abatement and revivor of action.— Evans v. Welch, 250. 
. § 3058. Competency of witnesses.— Kumpe and Wife v. Coons, 448. 


§§ 3069, 3078. Depositions taken de bene esse.— Henry & Co. v. Northern 
Bank of Alabama, 527; M. & © R. R. Co. v. Maples, 601. 
§ 31038. Bill of exceptions.— Ex parte Mayfield, 203. 


. § 3113. Signing bill of exceptions in vacation.— Jb. 263. 
. § 3235. Statute of limitations ; bringing new action after reversal.— Ber- 


cy v. Lavretta, 374. 


. § 3256. Damages on attachment bond.-—Copeland & Brantley v. Cunning- 


ham, 394. 


. § 3289. Replevin bond.—Cordaman v. Malone, 556; Aqnew v. Leath, 345. 
. §§ 3440-61. Builders’ lien. — Welch v. Porter & (o., 225; Geiger & Wo. v. 


Hussey, 338. 


. § 3760. Where bill in chancery must be filed.— Campbell v. Crawford, 392. 
26. 


§ 3784. Demurrer.—P.& M. Insurance Co. v. Selma Savings Bank, 585. 
§ 3790. Amendment of bill or answer.—Hinton v. Citizens’ Mutual Insur- 
ance Co., 488. 
§§ 3830-35. Decree against non-resident defendant.—Jlolly v. Bass’ 
Adm’r, 387; Hinton v. Citizens’ Mutual Ins. Co., 488 ; Paul- 
ling v. Oreagh’s Adm’rs, 398. 
§ 3843. Limitation to bill in equity impeaching decree for fraud.— Gor- 
don’s Adm’r v. Ross and Wife, 364. 
§ 3886. Bill in equity by creditor without lien.—Evans v. Welch, 250. 
§ 3928. Special supersedeas bond.—Steele v. Tutwiler, 368; Drake v. Webb, 
596. 
§ 3943. Judgment rendered on reversal.— Hunt v. The State, 196. 
§ 3946. Amendment of clerical misprisions on error.— Smith v. Kennedy, 
334. 
§ 4107. Defamation of female.— Tlaley v. The State, 83, 89. 
§ 4109. Carrying concealed weapons. — Hardin v. The State, 38; Coker v. 
The Sate, 95; Preston v. The State, 127; Shorter v. The State, 
129. 


§ 4200. Profane or obscene language, &c., at public assembly.—Smith 
v. The State, 55. 
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CODE OF ALABAMA—Continued. 


37. 


38. 
39. 


40. 
41. 
42. 


43. 
44, 
45. 
46. 
47. 
48. 


49. 
5. 


51, 


52 


~- 


53. 


60. 
61. 
62. 


63. 
64. 
65. 
66. 


67. 


§ 4203. Abusive or insulting language in presence of female.—- Yancy 
vu. The State, 141; Henderson v. The State, 193. 

§ 4204. Selling liquor to be drunk on premises.— Powell The State, 177. 

§ 4205. Selling liquor to person of known intemperate habits. —7Zatum 
v. The State, 147. 

§ 4210. Betting at licensed table.— Bone r. The State, 185. 

§ 4252. Neglect of duty by road overseer.— McCullough v. The State, 75. 

§ 4343. Burglary.— Walker vr. The Stale, 49; Stone v. The State, 115; 
Lowder v. The State, 143 ; Washington v. The State, 189. 

§ 4344. Breaking into railroad car.— Graves v. The State, 134. 

§§ 4346-47. Arson.— Lockett v. The State, 5; Grimes v. The State, 166. 

§ 4353. Removing or selling mortgaged property. — Atwell v. The State, 61. 

§ 4358. Larceny of growing crop.—Smitherman v. The State, 24. 

§ 4370. Obtaining money, Kc., by false pretenses.— Mack v. The State, 138. 

§§ 4409-1]. Wanton injury or killing of animals.—Bass v. The State, 

108; Ashworth v. The State, 120. 


§ 4419. Trespass after warning. — Watson v. The State, 19. 

§ 4450. Sentence to hard labor or imprisonment.— Washington v. The 
State, 189. 

§§ 4647-52. Criminal proceedings before justice of the peace.— Brown v. 


The State, 97. 
§ 4656. Pursuit and arrest under warrant.—Coleman v. The State, 93. 
§§ 4659, 4684. Sheriff's authority to admit to bail.—Jos v. The State, 
161; Evans v. The State, 195. 


. §4701. Appeals from justice of the peace.— Dean v. The State, 153. 
. §§ 4732-54. Organization of grand jury.—Cross v. The State, 40; Bales 


v. The State, 30; Scott v. The State, 59; Berry v. The State, 
126 ; Preston v. The Slate. 127; Yancy v. The State, 141 ; 
Weston v. The State, 156; Couch v. The State, 163 ; Peck 
v. The State, 201. 


56. §§ 4785-4824. Forms ot indictments.— Lockett v. The State, 5; Watson v. 


The Mate, 19; Smitherman v. The State, 24; Jones v. The State, 27; 
Smith v. The State, 55; Atwell v. The State, 61; McCullough v. The 
State, 75; Haley v. The State, 83, 89; Bass v. T he State, 108; Stone 
v. The State, 115; Ashworth v. The State, 120; Graves v. The 
State, 134; Yaney v. The State, 142; Tatum v. The State, 147. 


. § 4810. Indictment against overseer of public road.— McCullough v. T he 


State, 75. 


. § 4814. Indictment for disturbing females at public assembly.— Smith v. 


The State, 55. 


59. § 4819. Quashing an indictment, that another may be preferred. — Wes- 


ton v. The State, 155. 
§ 4820. Suspension of statute of limitations. — Weston v. The State, 155. 
§§ 4842-4. Right to bail,—Ee parte Acree, 234. 
§ 4866. Scire facias against bail.—Hunt v. The State, 196; Peck v. The 
State, 201. 
§ 4872. Service of copy of indictment.— Nutt v. The State, 180. 
§§ 4882-84. Challenge of jurors.— Bales v. The State, 30. 
§§ 4889-90. Objections to indictment by plea.—Cross v. The Slate, 40. 
§ 4895. Conviction on testimony of accomplice. —Lockelt v. The State, 5. 
§ 4910. Polling jury.—Brown v. The State, 97. 


COMMON CARRIER. 


os 


Liability for loss of goods beyond his route.—As to the liability of a com- 
mon carrier who receives goods consigned to a point beyond the ter- 
minus of his own line or route, and does not by express agreement 
limit his liability to losses or injuries over his own line, there is a con- 
flict of judicial decisions ; but this court adopts the rule laid down in 
the leading English case, Muschamp v. L & P. Railway Co. (8 Mees. & 
W. 421) and holds the carrier liable for the non-delivery of the goods at 
the designated place.—M. & G. Railroad Co. v. Copeland, 219. 
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CONCEALED WEAPONS. . See Crimmnat Law, 29-35. 
CONFLICT OF LAWS. See Exemptions. 
CONSTITUTIONAL LAW. 


1, 


§ 


Rights of property.—The principle is almost universal in its application, 


that no man’s property can be taken from him without his consent, ex- 
press or implied, except by due course of law.— Blackman v. Lehman, 
Durr'& Co, 547. 


Same.—The constitutional provision which declares that no person can 


“be deprived of his property but by due course of law” (Art. 1, § 7), 
secures to every person the right to have notice of any judicial proceed- 
ing by which his rights of property may be affected, and an opportuni- 
ty to be heard, and to contest every material fact involved in the pro- 
ceeding ; and any law authorizing a judicial proceeding, by which his 
rights of property might be divested or affected, without giving him 
such notice and opportunity, would be unconstitutional.— Wilburn & 
Co. v. Me Calley, 436. 

Construction of statutes, when assailed for wnconstitutionality.—In the con- 
struction of a statute, when assailed on constitutional grounds, it is the 
duty of the courts to adopt, if possible, such a construction as_ will 
bring it within the range of the constitutional powers of the legislature, 
and not to impute to a co-ordinate department of the government a vio- 
lation of the fundamental law of the land.—Jb. 436. 


Statutes in Code, not originally conforming to constitutional rules as to revis- 


ing and amending laws.—The Code of 1876, purporting to embrace all 
public statutes, of a general and permanent nature, of force at the time 
of its adoption, was enacted in conformity to the provisions of the con- 
stitution ; and any statute therein included, though not originally con- 
forming to the rules prescribed by the constitution as to revising and 
amending laws, became valid from the day the Code went into opera- 
tion.— Bales v. The State, 30. 


. Jeopardy.—A detendant, in a criminal case, is never in jeopardy, when 


the indictment against him is so invalid that a judgment upon it would 
be annulled on appeal, no matter what may be the stage of the prosecu- 
tion when, for that reason, it is quashed.— Weston v The State, 155. 


Municipal ordinance, as to title and rights of purchaser at tax-sale.—An ordi- 


nance of a wunicipal corporation, which makes it the duty of the tax- 
collecter to put the purchaser in possession of lands sold for taxes, and 
authorizes the mayor, ‘if necessary,” to direct the police to put him in 
possession ; and which also declares that the certificate given to the 
purchaser ‘‘shall be evidence ot « right to possess the premises therein 
specified, and to retain them until redeemed as provided by the charter, 
and, if the property is not redeemed within the time prescribed by the 
charter, shall operate as a deed of conveyance,”—is violative of the 
constitutional provision, contained in the 7th section of the Ist article, 
which declares that no person shall be deprived of his property “but 
by due process of law.”-— Calhoun v. Fletcher, 574, 


See, also, Exemprions. 


CONTESTED ELECTIONS. 
1. Conclusiveness of pudgment.—The judgment rendered on the trial of a con- 


9 


tested election, before a court or magistrate clothed with statutory ju- 
risdiction of such proceeding, is conclusive in a subsequent action of 
quo warranto, as to the right to the office, in favor of the party to whom 
it is awarded. — Davidson v. Woodruff, 422. . 

Contested municipal election under charter of Selma ; filing papers. Under 
the charter of the city of Selma (Sess. Acts 1874-5, p. 362, § 16), juris- 
diction to try a contested municipal election is conferred, not on the 
Circuit Court, but on the judge thereof asa magistrate ; and there is no 
express requisition that the application and notice of contest shall be 
filed with the clerk, or in his office. —/b. 432. 
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CONTESTED ELECTIONS— Continued. 


3. Same; waiver of irregularities. -When the parties to a contested election 


appear before the court or officer who is clothed by statute with juris- 
diction to hear and determine the contest, and, without objecting to the 
sufficiency or regularity of the preliminary proceedings by which the 
contest was initiated, engage in a trial on pleadiays and proof, defeets 
in such preliminary proceedings are waived, and can not be set up in a 
subsequent action founded on the judgment.—Jb. 432. 


CONTRACT. 


Written contract; implied stipulations.—When parties enter into written 
contracts, the express stipulations and conditions therein contained 
can not be extended by implication: the writing is presumed to express 
all the stipulations, and none can be implied. — Blackman v. Dowling, 304. 


2. Conditional note. —Where a promissory note, given in consideration of the 


payee’s interest in a contract with the United States for carrying the 
mail on a specified route, contains the express conditions, ‘‘ that said 
route is not abolished, nor the pay by the United States diminished ;” 
the failure of the principal contractor, under whom the payee of the 
note derived his interest in the contract, to pay over to the maker his 
proportion of the compensation received from the United States, is no 
defense to an action on the note.—J/b. 304. 


3. Parol evudence of terms outside of written contract ; subsequent modification 


of contract.—Where the purchaser of a mule, having executed and de- 
livered his note for the price, and having received the mule, * immedi- 
ately after the execution of his note, and as he was about to leave with 
the mule, verbally agreed” with the seller that the latter ‘‘ should have 
a mortgage on the mule to secure payment of the note ;” held, that this 
agreement, being outside of the contract shown by the note, might be 
proved by parol, and was also valid as a subsequent modification of that 
contract.— Glover v. McGilvray, 508. 


See, also, Brtus or ExcHANGE, AND Promissory Notes; Bonps ; VENDOR 
AND PURCHASER. 


CORPORATIONS. 


1. Transfer of stock in private corporation, and lien of corporation on stock.— 


The by-laws of an incorporated savings-bank, passed in the exercise of 
its corporate powers, requiring transfers of stock to be entered on its 
books in the presence of its president or secretary, and declaring a lien 
in favor of the bank on the stock of any shareholder who is indebted 
to it, not only on account of his unpaid stock, but also for all other 
debts and liabilities whatever, are intended for the protection and se- 
curity of the bank, and of third persons who may in good faith acquire 
etock without notice of prior equitable transfers; but, while the legal 
title to stock can only be acquired by a transfer made in the mode pre- 
scribed, a complete equitable titie may be otherwise acquired, entitling 
the transferree to demand that he be invested with the legal title.—P. 
& M. Insurance Co. v. Selma Savings Bunk, 585. 


2. Same; stock held by partnership —On the dissolution of a partnership 


owning stock in such savings-bank, the retiring partner selling out his 
interest to the others, and the latter assuming all the debts of the part- 
nership, and continuing the business under a new name;-the new firm, 
as the successor of the old, becomes the equitable owner of the stock; 
and the bank’s lien on the stock covers the liabilities of the new firm, 
in its subsequent transactions with the bank, and must prevail over the 
claim of an equitable assignee of the retiring partner. —/b. 585. 


3. Same; estoppel in pais.—No estoppel can arise against the bank, in such 


case, from a letter written by its cashier to the old firm, or to the re- 
tiring partner, stating that there was no lien or incumbrance on the 
stock in favor of the bank; the letter containing no intentional mis- 
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CORPORATIONS— Continued. 


10, 


11. 


representation, and being written more than twelve months before any 
interest in the stock was acquired by the equitable assignee.— Jb. 585. 

Municipal corporation ; power to purchase fire-engine.—The power to pur- 
chase a fire-engine, or other appliances for extinguishing fires, reason- 
ably commensurate with the wants of the city, to be judged by the cor- 
porate authorities, is a necessary police function, and is inherent in 
every city government, as one of its incidental powers, unless expressly 
taken away. — Mayor &c. of Birmingham v. Rumsey & Co., 352. 

Same; execution on judgment against.—When judgment is rendered 
against a municipal corporation, execution may be ordered to issue 
against it, as against a private person; and under such execution, 
though property used for public purposes cannot be seized, such as 
hospitals, markets, cemeteries, &c., private property belonging to the 
corporation, and not useful or used tor corporate purposes, may be 
seized and sold.—/b. 352. 

Garnishment of debt due for taxes.—On grounds of public policy, a judg- 
ment creditor of a municipal corporation can not, by process of gar- 
nishment, reach and subject funds accruing to it by taxation, either 
while in the course of collection by suit, or after they have been paid 
into its treasury. (Overruling Smoot v. Hart, 33 Ala. 69.)— Underhill v. 
Calhoun, 216. 

Municipal corporation ; jurisdiction of mayor.—When a person is brought 
before the mayor of a municipal corporation, charged with a violation 
of a by-law or ordinance of the corporation, the existence of a by-law 
or ordinance, established and promulgated by the proper authority prior 
to the commencement of the prosecution, is an essential element of his 
jurisdiction ; but the reasonableness of the by-law or ordinance, while 
affecting its validity, is a question for his decision, and not a question 
affecting his jurisdiction in the particular case.— Woodruff v. Stew- 
art, 205. 

Same; approval of ordinance by mayor. —When the charter of a municipal 
corporation requires, that every ordinance passed by the board of alder- 
men shall be signed by the mayor, if approved by him, or, if disap- 
proved, shall be passed over his veto by a two-thirds vote of a full 
board, it is not essential to the validity of an ordinance that it shall, be 
signed by the mayor, when it is copied at length in the minutes of the 
board, which are signed by him, and which show that he voted for it on 
its passage by the board.— Jb. 206. 

Revised Code of city of Selma.—Tested by the principle above declared, 
the ‘‘Revised Code of the city of Selma,” adopted by an ordinance on 
the 3lst December, 1870, was legally adopted. --Jb. 206. 

Bonds of eorporation ; negotiability of. —The bonds of a corporation, pub- 
lic or private, if issued by authority, and possessing in themselves the 
requisites of negotiable paper, are, after some vacillation of judicial 
decision, now recognized as on an equality with bank-notes, bills of ex- 
change, and promissory notes; and the corporate seal does not affect 
their negotiability, neither conferring nor destroying that quality. 
Blackman v. Lehman, Durr & Co., 547. 

Municipal bonds of Troy, issued in aid of Mobile and Girard Railroad. 
The bonds issued by the city of Troy in aid of the Mobile and Girard 
Railroad, under the authority of the special statute approved December 
8th, 1868 (Sess. Acts 1868, pp. 395-6), are not negotiable paper, because 
on their face they are made payable on a contingency which might 
never happen—that is, the completion of the railroad to Troy ; and also 
because they are payable to bearer only. Not being negotiable, the title 
to such bonds can not pass by delivery, nor, as against the real owner, 
otherwise than by his indorsement or assignment.—IJb. 547. 


2. Judicial notice of charter of municipal corporation. —The charter of a muni- 


cipal corporation, and special statutes conferring on it additional pow- 
ers for special purposes, are public statutes, of which the courts will 
take judicial notice; and all persons dealing with the corporation must, 
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CORPORATIONS— Continued. 


at their peril, take notice of the capacity to contract, its limitations and 
restrictions, thereby conferred on the corporation._-Mayor dc. of We- 
tumpka v. Wetumpka Wharf Co., 611. 


13. Municipal corporation ; power to borrow money, to issue negotiable paper, 


and to aid private corporations.—In the absence of an express grant of 
power, a municipal corporation can neither borrow money, nor issue ne- 
gotiable paper, nor become a party to such paper, nor become a stock- 
holder in a private corporation, nor incur debts in aid of such private 
corporation ; but, under the constitution of 1819, there was no inhibi- 
tion against the grant by the General Assembly of express power to such 
corporation to incur debts, or to borrow money, or to issue negotiable 
securities, to be paid by municipal taxation, in aid of works of internal 
improvements.—/b. 611. 


14. City of Wetumpka; powers of corporation under original charter.—The origi- 


nal charter, or act incorporating the city of Wetumpka (Sess. Acts 
1838-Y, pp. 44-51), conferred upon that corporation only the govern- 
mental powers usually conferred upon municipal corporations at that 
time for the purposes of local government ; and these did not include 
any powers for the encouragement of private gain, trading, speculation, 
or pecuniary profit, except as those objects might be indirectly pro- 
moted by a prudent exercise of the powers of local government.—ZJb. 611. 


15. Sume; under special acts of 1848 and 1850, in aid of works of internal im- 


provements. —The act approved February 29, 1848 (Sess. Acts 1847-8, 
pp. 223-5), authorized the corporate authorities of the city of We- 
tumpka to issue its bonds, not exceeding $50,000 at any one time, and 
to appropriate the money arising from their sale to securing the right 
of way, and constructing a canal, around the lower end of the shoals 
of the Coosa river; and the amendatory act approved February Ist, 1850 
(Sess. Acts 1849-50, p. 348), extended the amount to $100,000, and au- 
thorized the money to be appropriated, under the supervision of the 
mayor and aldermen, ‘‘for any purpose of internal improvement for the 
benefit of the citizens of Wetumpka.” In the case of Mayor and Alder- 
men of Wetumpka v. Winter (29 Ala. 651), this court decided that the 
said act of 1850 authorized the city to subscribe for stock in the Tallas- 
see Branch of the Central Plank-Road Company; and the court now ad- 
heres to that decision, so far as it affects the questions involved in the 
present case. -—/b. 611. 


16. Same ; limitations and restrictions on this power.—The said act of 1848, by 


its lst section, expressly declared: ‘No bond shall be issued, but upon 
an entire concurrence of the board of mayor and aldermen, upon a tull 
attendance of all the members of the board, and when there is no va- 
cancy; which shall be made manifest only by an entry of the order for 
issuing being made on the minutes of the board, and signed by each 
member thereof; nor shall any contract amounting to one hundred dol- 
lars, made under any of the provisions of this act, be valid, which is 
not made under all the restrictions in this section recited.” ‘These lim- 
itations and restrictions were not relaxed, nor in any manner modi- 
tied, by the subsequent act of 1850; and they are applicable to all bonds 
issued under that act.—Jb. 611. 

Same ; when purchaser is chargeable with notice of such restrictions.—A pur- 
chaser of a bond issued under the said act of 1850, and reciting on its 
face that it was so issued, is chargeable with notice of these restrictions 
and conditions, and can not claim protection as an innocent holder, al- 
though the bond also recites that it was issued in conformity with the 
statute. —Jb. 611. 


COUNTY SURVEYOR. 


1, Plat and survey by.—A survey of lands, made by a county surveyor with- 


out notice to the party in adverse interest, is not legal evidence against 
him (Code, § 868); but it would be admissible evidence in connection 
with the testimony of the surveyor himself as to its correctness.—Clem- 
ents v. Pearce, 284. 
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COURT, CIRCUIT. 


1. Special terms; validity of indictment and trial at.--Under the statute (Code, 
§§ 652-3), a circuit judge has power to convene a special term of the 
court, in any county in his circuit, whenever, in his opinion, a special 
term is necessary; the jurisdiction and authority of the court at a spe- 
cial term, convened in pursuance of the statute, are as plenary as at a 
regular term; an indictment, found by a grand jury organized at such 
special term, is valid, and a trial and conviction under it are neither il- 
legal nor irregular.— Bales v. The State, 30. 


COURT, COUNTY. 


1. Madison County Court; when appeal lies.—Under the act ‘‘to regulate the 
trial of misdemeanors in Madison county,” approved February 19th, 
1877, an appeal lies directly to this court, from the judgments of said 
County Court, in criminal cases commenced in that court, as well as in 
cases transferred to it from the Circuit Court under the provisions of 
that act.—Cawthorn v. The State, 157. 

2. Judgment on facts ; when not reversed.—On appeal from the judgment of 
the County Court, in a cause which was tried before the judge without 
a jury, if the record shows that the judgment is founded upon conflict- 
ing oral testimony, this court will not disturb it, unless it 1s manifestly 
wrong.—ZIb. 157. 


CRIMINAL LAW. 


APPEAL AND CERTIORARI. 


1. Madison County Court; when appeal lies. —Under the act ‘to regulate the 
trial of misdemeanors in Madison county,” approved February 9th, 1877, 
an appeal lies directly to this court, from the judgments of said County 
Court, in criminal cases commenced in that court, as well as in cases 
transferred to it from the Circuit Court under the provisions of that 
act.—Cawthorn v. The State, 157. 

2. Certiorari.—There is no statute which gives a certiorari in a criminal case, 
to remove a judgment rendered by a justice of the peace ; and the com- 
mon law did not give that remedy.—Dean v. The State, 153. 

3. Appeal from justice of the peace; when barred —In a criminal case tried 
before a justice of the peace, in a matter within his jurisdiction, the 
defendant has a right of appeal, under the rules and regulations pre- 
scribed for the trial of appeals from the County Court (Code, § 4701); 
and no time being prescribed within which the appeal must be taken, 
the right is only lost by the lapse of time which would bar an appeal to 
this court.—/b. 153. 


ARREST. 


4. Pursuit and arrest under warrant, in another county.—The statute which 
provides that an officer, having a warrant of arrest to execute, ‘‘ may 
pursue the defendant in another county,” and, ou obtaining an indorse- 
ment of the warrant as prescribed, *‘may summon persons to assist 
him in making the arrest and exercise the same authority as in his own 
county” (Code, § 4656), does not mean that the execution must be begun 
in the latter county, when the defendant is there, and be followed up 
in the event of his fleeing into another county.— Goleman v. The State, 
93. 


ARSON. 

5. Burning jail.—If a prisoner, confined in the county jail, set fire to the 
building, with the intent only to burn a hole through which be may 
escape, not intending that the building should be further damaged, he 
is guilty of arson.—Lockett v. The Stute, 5. 

6. Admissibility of indictments as evidence.—The indictments pending against 

(42) 
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the prisoners at the time of their attempt to escape by burning the jail, 
are admissible evidence against one of them on his trial under indict- 
ment for the arson.—Ib. 5. 

Sufficiency of indictment in description of building burned.—In an indict- 
ment for arson (Code, §4347), the building burned may properly be 
described as ‘the jail of Talladega county, which said jail or building 
was erected for public use,” without further description or averment of 
ownership.— Jb. 5. 

Burning store or dwelling-house.—Setting fire to a store-house, with the 
intent that the fire should be communicated to, and should burn, a 
dwelling-house situated near by, is, in law, deemed the burning of the 
latter. — Grimes v. The State, 166. 


AssauLt ; AssAULT witH INTENT TO MURDER. 


Charge defining assault.—A charge to the jury, in these words, ‘‘An assault 
is an attempt to strike, in striking distance, or to shoot in shooting dis- 
tance,” construed with reference to the evidence in this case, is not erro- 
neous.— (fray v. The State, 66. 

Evidence of malice or intent.—Under a prosecution for an assault with 
intent to murder, any evidence is admissible which tends to show 
malice, ill-will, or other motive for the act of the accused ; and for this 
purpose, the fact of a former altercation or difficulty between the par- 
ties, but not the merits or details thereof, may be given in evidence. — 
Tb. 66. 

Intent, as ingredient of offense ; charge as to.—The intent, or state of mind, 
with which the defendant made the assault upon the prosecutor, or 
person injured, is a question for the determination of the jury, in view 
of all the evidence ; and a charge to the jury which predicates it of a 
given state ot facts, as matter of law, is properly refused.— Washington 
o. The State, 135. 


Batt. 


Right to bail in capital case.—A prisoner, charged with a capital felony, 
being entitled to bail as a matter of right, before conviction, except 
‘*when the proof is evident, or the presumption great,” should not be 
refused bail, when the evidence against him is entirely circumstantial, 
unless it excludes to a moral certainty every reasonable hypothesis but 
that of his guilt.—Hr parte Acree, 234. 

Sheriff's authority to admit to bail.—When a person is committed to jail by 
& magistrate on a preliminary examination, charged with a bailable 
felony, the sheriff has no authority to admit him to bail, unless the 
magistrate indorsed on the commitment the amount of bail required 
(Code, § 4684) ; and a recognizance taken by him, without such indorse- 
ment, is void.— Evans v. The State, 195. 

Same.—On executing a warrant of arrest, issued by a justice of the peace, 
for a misdemeanor which he has not jurisdiction to try, the sheriff may 
take bail for the appearance of the defendant at the next term of the 
court having jurisdiction of the offense, or at the term then being held 
when the court is in session (Code, § 4659); but a recognizance taken 
by him, conditioned for the appearance of the defendant before the 
justice, on a day specified in the warrant, is without statutory authority, 
and void.—-Jones v. The State, 161. 

Sci. fa. against bail; nature of proceeding.—A proceeding by scire facias, 
to fix the liability of bail on a forfeited recognizance, is a civil action. 
Peck v. The State, 201; Hunt v. The Slate, 196. 

Same; discontinuunce.—The proceeding is not discontinued by the unex- 
plained failure of the court to take action on it for one or more terms. — 
Hunt v. The State, 196. 

What defenses are available.—If the recognizance was taken by an officer 
authorized by law to take and approve it, the sureties can not, in de- 
fense of a proceeding to fix their liability for the default of their prin- 
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cipal, raise any objection to the manner of the arrest, nor to the suffi- 
ciency of the indictment.— Peck v. The State, 201. 

18. Judgment Jinal against bail: what record must show.—To support a final 
judgment by default on a forfeited recognizance, the record must show 
that the scire facias was returned ‘ executed,” or that there were two 
returns of “not found,” which the statute (Code, § 4866) makes equiv- 
alent to personal service.— Hunt rv. The State, 196. 

19. Same; amendment of judgment.—When the record shows that the scire fa- 
cias was returned executed on all the recognizors but one, and judg- 
ment final was taken against all, without two returns as to the one not 
found, this court will amend the judgment by discontinuing the pro- 
ceeding as to him, if the record shows no other error.—J/b. 196. 

20. Same; form of scire facias.—Each of the parties to the recognizance, 
against whom a judgment nisi has been taken, should be allowed to 
show cause why the judgment should not be made absolute against him, 
and the scire facias should be so framed; and a judgment final against 
all should show that they all failed to appear, or, appearing, failed to 
show a sufticient excuse. —J). 196. 


BURGLARY. 


21. What is sufficient breaking and entering.—A person who, with the intent to 
steal shelled corn, heaped up in a crib on the floor, bores a hole through 
the floor, through which the loose corn runs down into his sack below, 
is guilty of burglary (Code, § 4343): the use of the auger in such case, 
with the intent to steal the corn, and effecting that purpose, constitutes 
both the breaking and the entry which are necessary elements of the 
offense.— Wulker v. The State, 49. 

22. Saime.—A servant, employed by an attorney in and about his office, and 
intrusted with the key to the trout door, may be convicted of burglary 
(Code, § 4343), if he enters the office by night, by using the key, with 
the intention at the time of stealing the money of his employer while 
asleep in an inner room; but, if he is in the habit of sleeping in the 
office, with the consent of his employer, or without objection from him, 
and enters with the intention only of going to bed, but afterwards forms 
the design to steal the money, and attempts to do so, he is not guilty of 
burglary.— Lowder v. The State, 143. 

23. Same.—In this case, since ‘there was no evidence that the defendant had 
opened the door of the office at all, as there was none that it was shut 
before he entered,” the court should have instructed the jury, on his 
request, that upon the evidence they must find him not guilty.—Jb. 143. 

24. Sume.—The two rooms of a gin-house, which had not been used as such 
for two years or more, being separated by a partition in which an open- 
ing was left, not for ingress or egress, but for the passage of the cotton 
from the gin (when running) into the lint-room; and being used and 
occupied by two different persons, each having the key to the door of 
his own room ; if one of them enters the room of the other, through the 
said opening, with the intent to steal his seed-cotton stored therein, he 
is not guilty of burglary, though he opened and entered the door of 
his own room, with the intent tu pass through the opening and steal 
the cotton in the other room, and carried his intent into execution. — 
Stone v. The State, 115. 

25. Sufficiency of indictment, in description of building brolcen and entered.—-An 
indictment which charges that the accused broke and entered ‘a gin- 
house, the property of W. R., in which was kept, for use, sale, or de- 
posit, seed-cotton, a thing of value,” c., is sufficient, without an addi- 
tional »verment that the gin-house was specially constructed for the use 
to which it was applied. Under the statute (Code, § 4343), only struc- 
tures of a temporary character, erected for special purposes or occa- 
sions, require such additional descriptive averment.—Jb. 115. 

26. Brealeing into railroad car; sufficiency of indictment.—In an indictment for 
burglary in breaking and entering a railroad car (Code, § 4344), it is 
not sufficient to aver that the goods in the car were therein kept ‘for 








660 





INDEX. 


CRIMINAL LAW—Continued. 


28. 


30. 


33. 


34. 





transportation”: the averment should be, that they were kept ‘for 
transportation as freight.”— Graves v. The State, 134. 

Same; averment of ownership.—In an indictment under this statute, the 
ownership of the car broken into and entered is an indispensable aver- 
ment.—(STone, J., dissenting.)—Jb. 134. 

Verdict and sentence on conviction.— Under an indictment for burglary, and 
a verdict of guilty as charged in the indictment, not fixing the punish- 
ment (Code, §§ 4343, 4450), the court may impose a sentence to confine- 
ment in the penitentiary at hard labor for two years.— Washington v. 
The State, 189. 


CARRYING CONCEALED WEAPONS. 


What will not excuse.—It is no excuse for carrying a pistol concealed 
about the person (Code, § 4109), that the defendant was engaged to 
play a part in which a pistol was to be used, ina school exhibition to 
take place on another day.— Preston v. The State, 127. 

Exception in favor of persons *travelling.”—The privilege of carrying con- 
cealed weapons, given by the statute to a person ‘travelling ” (Code, 
§ 4109), commences when he sets out on a journey, and continues until 
he reaches home on his return.—Coker v. The State, 95. 

Threatened or upprehended attack.—To establish the defense of a threat- 
ened attack, the threat must be real, and not simply apparent, or simu- 
lated ; but, to make out an apprehended attack, it is sufficient to show 
facts which may convince the jury that he had good reason to appre- 
hend an attack—as reports of threats, believed to be true, though not 
true in fact ; hostile demonstrations ; preparations for attack, real or 
apparent, and the entire conduct of the parties. — Shorter v. The Stale, 129. 

Same; relevancy of evidence as to.—To make out the defense of a threat- 
ened or apprehended attack, within the statutory exception, the motive 
(or purpose) of carrying the weapon must be defense against violence, 
threatened or apprehended. If offense instead of defense—a meditated 
attack on another, and not an apprehended attack by him—be the real 
motive, the party is guilty of violating the statute; and as bearing on 
this question, the conduct and declarations of the accused and the pros- 
ecutor, during an altercation and subsequent rencontre between them, 
out of which the prosecution arose, are relevant and competent evi- 
dence.—Jb. 129. 

Same.—To make out a threatened or apprehended attack, as a defense to 
a prosecution for carrying concealed weapons, the defendant offered im 
evidence a letter written by the prosecutor to the chief of police, in 
which the writer stated ‘‘ that he did not wish to violate the law, nor to 
be arrested for violating the law, but that he understood the defendant 
had made threats against him, and was therefore carrying a pistol con- 
cealed about his person.” Jield, that the contents of the letter could 
not be garbled by the defendant, but must be taken altogether as writ- 
ten ; and that the court properly refused a charge, requested by him, 
to the effect ‘‘ that what was said in the letter about any threats made 
by him could not be considered by the jury as evidence.” —J b. 129. 

Evidence showing threatened or apprehended attack.—Under an indictment 
for carrying concealed weapons, the defendant having proved, to estab» 
lish the defense of a threatened or apprehended attack, that he had been 
forcibly seized by night, a few months before the time specified by the 
witness for the prosecution, by a party of armed men, some of whom 
resided in Alabuma, and others in Georgia, and carried off to a distant 
place, where he was set at liberty after some judicial proceeding before 
& magistrate ; and that the persons engaged in this attack, whose names 
were mentioned, and who resided near him, had declared that ‘‘ they 
intended to take him and carry him off again, and that they would as 

soon shoot him as to shoot a hog,” which threats were communicated 

to him ; it is permissible for him to further prove ‘that said parties 
were prowling through the country, armed, and without any employ- 
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ment, sometimes for a while in Georgia, dodging in and out of Ala- 
bama.” — Hardin v. The State, 38. 

35. Charge as to amount of fine to be assessed by jury —Ina prosecution for 
carrying concealed weapons, the court may properly instruct the jury, 
that, if they find the defendant guilty, they should assess such fine, 
within the limits fixed by law, as they may deem necessary to suppress 
the evil practice of carrying concealed weapons.—Jb. 1390. 


DEFAMATION OF FEMALE. 


36. Constituents of offense. —To authorize a conviction for the slander of a 
female by words ‘‘falsely and maliciously imputing to her a want of 
chastity ” (Code, § 4107), it is not necessary that the accused should 
have entertained any special personal malice towards the person de- 
famed: if the words are false, naturally tend tothe injury of the person 
defamed, and were spoken recklessly, though without special ill-will, a 
conviction may be had.— Haley v. The State, 83. 

Sufficiency of indictment.—A form of indictment being prescribed by the 
statute, for defamation or slander of female (Code, § 4107 ; Form No. 
56, p. 997), according to the repeated decisions of this court, it is suffi- 
cient to follow the prescribed form.—Haley v. The State, 89. 

38. Proof of words as laid.—Since the statute does not require the precise 
words spoken to be set out in the indictment, but only the substance of 
them, it is not necessary to prove the speaking of the very words as 
charged : evidence of other words, substantially corresponding with the 
averment, is admissible, and suflicient to support a conviction. —Jb. 89, 

39. Meaning and explanation of words used.—When the words used are unam- 
biguous, and of ordinary acceptation and signification, the court and 
jury must construe them ; but, when some cant phrase, or low expres- 
sion, not having an ordinary acceptation, is used, a witness may testify 
as to its meaning.—/b. 89. 

40. Evidence of words defamatory of other women.—Evidence of words defama- 
tory of other women, though uttered in the same conversation in which 
the alleged slanderous words against the woman named in the indict- 
ment were used, is not relevant, nor admissible against the defendant. 
Th. 89. 


DIsTURBING FEMALES AT PuBLIc ASSEMBLY. 


41. Sufficiency of indictment.—An indictment which charges, that the defend- 
ants, ‘by rude and indecent behavior, or by profane or obscene lan- 
guage, willfully disturbed females, members of the society called,” &c., 
‘‘at the Fair Grounds in or near the city of Montgomery, met for the 
purpose of instruction, amusement, or recreation,” is insufficient, and 
fxtally defective. It does not conform to the language of the statute 
creating the offense (Code, § 4200), for want of an averment that the 
females were met in ‘‘ public assembly ;” nor to that of the statute pre- 
scribing the form of indictment (§ 4814), for want of an averment that 
there was an ‘‘ assemblage” of people, composed in whole or in part of 
the femules.—Smith v. The State, 55. 


EVIDENCE. 


42, Accomplice, examined as to matters criminating himself.—When an accom- 
plice consents to testify as a witness for the State, he can not refuse to 
answer a question because his answer may criminate himself; but this 
rule only extends to questions concerning matters about which he has 
already testified.— Lockett v. The State, 5. 

43. Same; how corroborated.—When a conviction of felony is sought on the tes- 
timony of an accomplice, there must be corroborative evidence tending 
to connect the defendant with the commission of the crime (Code, 
§ 4894); and when there is such corroborative evidence, it is for the 
jury to decide the effect to which it is entitled,—Jb. 5. 
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Admission as to testimony of absent witnesses.—On application for a con- 


tinuance in a criminal case by the defendant, on account of the absence 
of material witnesses, the court may, in its discretion, require the State 
to admit the truth of the facts proposed to be proved by the absent wit- 
nesses, or simply to admit that the witnesses, if present, would testify 
to the facts as stated ; but, whether the admission be in either form, it 
is equally conclusive for the purposes of the trial.— Peterson v. The 
State, 113. 


Same.—If one of the absent witnesses should come into court, and be ex- 


amined during the trial, a contradiction, or inconsistency, between his 
testimony and the admission as to what his testimony would be, is im- 
material, and cannot be considered by the jury in determining the effect 
of the admission as to the testimony of the other absent witnesses. 


Ib. 113. 


Admissibility of confessions.—Although the more recent authorities favor 


the admissibility of confessions, unless they are shown to have been 
made under the influence of promises or threats on the part of an officer 
of the law ; yet this court, constrained by its former decisions, holds a 
confession inadmissible, when induced by hope or fear excited in the 
mind of the accused, by the representations of any person connected 
with the prosecution, or with the accused himself, who, considering his 
relations and condition, may fairly suppose that such person has power 
to secure the performance of his promises or threats ; and excludes the 
confessions ot the accused in this case, made while he was in jail under 
a charge of burglary, to a clerk in the storehouse alleged to have been 
broken and entered, who was also a part owner of the goods said to have 
been stolen from it, and induced by his promises not to prosecute the 
accused, and not to appear as a witness against him unless compelled. 
Murphy v. The Slate, 


Same ; when corroborated.—When the confession of the accused is cor- 


roborated by extraneous facts—as, in this case, by the discovery of a 
part of the stolen goods, in consequence of a statement made by him, 
in the possession of a particular person recently after the burglary—it 
is competent to prove to the jury his statement and the corroborating 
fact of the discovery ; but this does not render competent his contes- 
sion, at the same time, that he committed the burglary and larceny, if 
such confession was improperly procured by promises or threats.—Jb. 1. 


Confessions ; when voluntary and admissible.—-Where the deceased was 


killed by being cut with a knife, during a sudden quarrel and fight be- 
tween him and the defendant ; and a witness for the prosecution stated 
that, a short time after the difficulty, the defendant came up while wit- 
hess was standing with one W. and another person, and being asked by 
W. ‘*what he had done to Charlie” (meaning the deceased), said that 
he ‘‘ had knocked him down with a stick ;” that, on W. saying ‘‘he had 
done more than that,” the defendant started off, but was pursued and 
overtaken by W., who thereupon arrested him, and left him in charge 
of witness and the man who was standing with him ; and that while 
thus in their custody, no threats or promises being made by any one, 
the defendant said, ‘I have done what I never wanted to do, or in- 
tended to do: I cut Charlie’s throat before he drew his knife ;” held, 
that the confession was voluntary and admissible.— Me Neezer v. The 
State, 169. 


49. Conduct and declarations of defendant ; when admissible against him.—The 


conduct and declarations of the defendants on the evening of the homi- 
cide, from the time they came to the house where the deceased was liv- 
ing with her son-in-law, until the commission of the crime, are admissi- 
ble evidence against them, whei: parts of one continuous transaction, 
although occurring between the defendants and the son-in-law, in the 
absence of the deceased, and outside the house where she was, and not 
shown to have any immedia‘e connection with the crime.—Armor v. 
The State, 173. 
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50. Admissibility of defendant's declarations, as evidence for him.—As a general 
rule, a person charged with crime can not make evidence for himself, 
by proof of his own declarations ; and when they are admitted as evi- 
dence for him, it is as part of the res geste, or under some other re- 
cognized exception to the general rule.—Stewart v. The State, 199; At- 
well v. The State, 61. 

Same.—Where the defendant was arrested under a charge of larceny, and 
at first denied having any of the stolen money, but afterwards offered 
to tell the police-officer, who professed to ‘‘ know all about it,” where 
the money was, and said, that it was buried under tke hearth in his 
house ; and the officer having failed to find the money in the place in- 
dicated, the defendant went to his house with the officer, raised a brick 
in the hearth, and disclosed the money ; and ‘‘after pointing out the 
money, defendant said it was given to him by” a servant in the employ- 
ment of the prosecutrix ; held, that this declaration was not admissible 
evidence for defendant, not being explanatory of possession, nor a part 
of the res geste —* ‘ooper v. The State, 80. 

Declarations not to be garbled.—To make out a threatened or apprehended 
attack, as a defense to a prosecution for carrying concealed weapons 
.(Code, § 4109), the defendant offered in evidence a letter written by the 
prosecutor to the chief of police, in which the writer stated ‘‘that he 
did not wish to violate the law, nor to be arrested for violating the law, 
but that he understood the defendant had made threats against him, 
and was therefore éarrying a pistol concealed about his person.” eld, 
that the contents of the letter could not be garbled by the defendant, 
but must be taken altogether as written; and that the court properly 
refused a charge, requested by him, to the effect ‘that what was said in 
the letter about any threats made by him could not be considered by the 
jury as evidence.”’—Shorter v. The State, 129. 

53. Standard medical treatises as evidence.—The principle is settled by former 
decisions of this court, that standard medical books, in connection with 
proper explanation, when necessary, of the terms used, may be read to 
the jury as evidence in a criminal case.— Bales v. The Slate, 30. 

54. Proof of character ; weight and effect as evidence.—In all criminal prosecu- 
tions, whether of felony or misdemeanor, the accused may prove his 
good character, not only when « doubt exists on the other proof, but 
even to generate a doubt of his guilt ; but its value varies according to 
the proot to which it is opposed, and in connection with which it must 
be weighed and estimated by the jury; and it does uot shield from 
the consequences of a criminal act, proved to the satisfaction of the 
jury, though it may raise a reasonable doubt of the act having been 
done with a criminal intent.— Armor v. The State, 173. 

55. Measure of proof, and reasonable doubt.—As to the measure of proof re- 
quired in criminal cases, and the reasonable doubt which will justify an 
acquittal, the correct rule is laid down in the case of Coleman v. The 
State, 59 Ala. 52; and that rule applies to a prosecution for selling 
liquor to a person of known intemperate habits.—Tatum v. The 
State, 147. 

56. Reasonable doubt; charge requiring explanation. —Although, in criminal 
cases, as a general proposition, “‘it is safer to acquit, in cases of doubt, 
than to convict ;” yet a charge asked, asserting that proposition, is 
properly refused, because, without explanation, it is calculated to mis- 
lead the jury.—Furrish v. The State, 164. 

57. Circumstantial evidence.—A person charged with a felony should not be 
convicted on circumstantial evidence alone, unless it excludes to a moral 
certainty every reasonable hypothesis but that of his guilt : no matter 
how strong the circumstances may be, they do not come up to the full 
measure of proof which the law requires, if they can be reconciled with 
the theory that another person was the guilty agent.— Ee parte Acree, 234. 

58. Preliminary questions to witness, as to age, occupation, &e,—It is a common 
practice, where a witness is put on the stand, to ask him his age, resi- 
dence, condition in life, ete.; which questions are merely introductory, 
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intended to aid the jury in putting a proper estimate on his testimony, 
and hardly the subject of exception. Under this practice, the prosecu- 
trix in a criminal case may be asked, “if she was a widow.”— Cooper v. 
The State, 80. 

59. Depositions in criminal cases.—The statutory provisions which authorize 
the taking of depositions in criminal cases (Code, §§ 4932-35), apply 
only to cases pending in court, and not to preliminary examinations be- 
fore committing magistrates. — Couch v. The State, 163. 

60. Competency of child as witness.— Held, in this case, that a little negro girl, 
about nine years old, was improperly permitted to testify as a witness, 
when the only evidence as to her competency was, that in answer to 
questions put to her by defendant’s counsel, she said, ‘‘that she did not 
know what the Bible was ; had never been to church but once, and that 
was to her mother’s funeral ; did not know what book it was she laid 
her hand on when sworn ; had heard tell of God, but did not know who 
it was ; and said, if she swore to a lie, she would be put in jail, but did 
not know she would be punished in any other way*’—Carter v. The 
State, 52. 

61. Proof of venue.—When the bill of exceptions purports to set out all the 
evidence adduced, and shows no proof of the venue, a judgment of con- 
Viction will be reversed.— Carthorn v. The State, 157. 

62. Discredited witness ; weight of testimony of.—There is no maxim of the 
law of evidence which requires greater caution in its application, than 
that which affirms that a witness, intentionally giving false testimony 
as to any material fact, is to be wholly discredited by the jury; and 
this court ‘follows the authorities which hold that it is not a rule of 
law, affecting the competency, operating a disqualification of the wit- 
ness, to be given in charge to the jury as imperatively binding them, 
but is to be applied by them, according to their sound judgment, for 
the ascertainment, and not for the exclusion of truth.”—Grimes v. The 
State, 166, 

63. Proof of insanity.—As to the proof of insanity, as a defense in a prosecu- 
tion tor murder, see Boswell v. The State, 307. 


FatsE PRETENSES. 


64. Intent to injure or defraud ; averment and proof of.—Under an indictment 
for obtaining money or chattels by false pretenses (Code, § 4370), an 
intent to injure or defraud must be alleged and proved ; but it is not 
necessary to aver the name of the person intended to be injured or de- 
frauded, and it is sufficient to prove an intent to injure or defrand the 
owner, or any person having the possession and custody of the money 
or chattels.— Mack v. The State, 138. 

65. Same ; widow’s interest in goods of deeeased husband's estate, before adminis- 
tration granted.—The widow has such an interest in the personal chattels 
belonging to the estates of her deceased husband, before letters of ad- 
ministration have been granted on the estate, that a conviction may be 
had under the statute against any one who, by any false pretense, ob- 
tains possession of them from a bailee, with intent to injure or defraud 
her.— 1b. 138. 

66. Relevancy of evidence showing use by defendant of goods or chattels ; pre- 
sumption in favor of ruling of court.—The use to which the chattels or 
goods are applied by the defendant, after obtaining them by the alleged 
false pretense, showing a conversion, or attempted conversion to his 
own use, is competent evidence against him, as tending to prove an in- 
tent to injure or defraud the owner ; and if the bill of exceptions leaves 
it doubtful whether this was before or after he had obtained them by 
the false pretense charged, this court will indulge the presumption 
which will support the ruling of the primary court.—Jb. 138. 


GaMING. 


67. Betting at licensed table. —To authorize a conviction for betting at a table 
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regularly licensed (Code, § 4210), it must be proved that the defendant 
bet money, bank-notes, or something else of value, other than the 
charge for the use of the table, and that the table was regularly licensed. 
The statement of a witness that the defendant “bet” at the table, with- 
out more, is not sufficient proof of the first fact ; and if it appears that 
the table was under the control of a person who had not taken out a li- 
cense, but had procured the transfer of a license from the former pro- 
prietor, such license not being transferrable, the prosecution fails also 
as to the second fact necessary to be proved.— Bone v. The State, 185. 


Haseas Corpus. 


68. Appellate jurisdiction on habeas corpus.—When application is made to this 
court for the writ of habeas corpus, after relief has been refused by an 
inferior court or magistrate, to whom a proper application was made, 
the jurisdiction of this court is revisory and appellate only ; hence, it 
can not receive or consider evidence which was not before the primary 
court or judge.—EHr parte Brown, 187. 

69. Relief on habeas corpus.—To authorize a discharge from custody on habeas 
corpus, when the applicant or prisoner is held under the order of a court 
or magistrate, a want or excess of jurisdiction, and not a mere irregu- 
larity in the exercise of jurisdiction, must be shown.— Jb. 187. 


INDICTMENT. 


70. Averment of facts as unkenown.—Under an indictment which charges the 
larceny of ‘“‘sundry United States treasury-notes, or national-bank bills, 
the number and denomination of which are to the grand jury unknown, 
of the aggregate value of forty dollars,” a conviction can not be had, if 
the evidence adduced on the trial shows that the number and denomi- 
nation of the stolen bills were in fact known to the grand jury ; but, if 
they were in fact unknown, though by reasonable diligence and inquiry 
they might have been ascertained, the averment is sufficient, and a con- 
viction may be had.—Duvall & Pelham v. The State, 12. 

Averment of defendant's Christian name.—Aun indictmeut which describes 
the defendant as ‘‘Douglas Jones, alias Dug Jones, whose true Christian 
name is to this grand jury unknown,” is inconsistent and self-repug- 
nant, and will not support a conviction.—Jones v. The State, 27. 

72. Same.—When the pleader has any doubts as to the Christian name of the 

defendant, it may be averred in the indictment under an alias.—Haley 
v. The State, 89. 

73. Statement of name of third person.—It is not good matter for a plea in 
abatement, that, in stating the name of a third person in an indictment, 
the initial letter of his Christian name is used, instead of the name it- 
self.— Haley v. The State, 83. 

74. Conclusion of.—When the State of Alabama is named in the caption of an 
indictment, it is sufficient if the indictment concludes ‘‘ against the 
peace and dignity ot the Stale,” withoat again naming it.—Atvoell v. The 
State, 61, 

Averment as to ownership of property, in different counts; election.—In an 
indictment for wanton injury to stock, or other similar offense, if there 
is any doubt as to the ownership of the property, it may be laid, in two 
or more counts, in different persons ; and in like manner, when the 
identity of the owner is known, but there is a doubt as to his true name, 
it would not be improper, though probably unnecessary, to aver it in 
different forms, in separate counts. But, when the ownership is laid 
in two or more persons, in separate counts, and the evidence adduced 
on the trial discloses two or more distinct offenses, one applicable to 
each count, a case of election is presented, and there can be a conviction 
of only one offense.— Bass v. The State, 108. ne 

76. Statutory indictments.—This court has repeatedly held, that in framing 
indictments on statutes which create new offenses, and describe their 
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constituents, it is sufficient to follow the language of the statute, or to 
describe the offense in other words of equivalent import; and has uni- 
formly sustained the sufficiency of the forms of indictment prescribed 
by the Code, though with doubt and hesitation in some extreme cases. 
But, when an indictment neither pursues the words of the statute crea- 
ting the offense, nor follows the prescribed form, it must aver every 
material constituent of the offense (except the venue and time), or it 
will be held insufficient.—Smith v. The State, 55. 

Disturbing females at public assembly. —An indictment which charges, that 
the defendants, ‘‘by rude and indecent behaviour, or by profane or 
obscene language, willfully disturbed females, members of the society 
called,” &c., ‘‘at the Fair Grounds in or near the city of Montgomery, 
met for the purpose of instruction, 2musement, or recreation,” is insufti- 
cient, and fatally defective. It does not conform to the language of the 
statute creating the offense (Code, § 4200), for want of an averment 
that the females were met in ‘public assembly ;” nor to that of the 
statute prescribing the form of indictment (§ 4814), for want of an 
averment that there was an ‘‘assemblage” of people, composed in whole 
or in part of the females—Jb, 55. 

Against overseer of public road.—An indictment against the overseer of a 
public road, which alleges that he *‘ failed to discharge his duties as 
such overseer,” without averring any particular tailure or neglect of 
duty by him, is mace sufficient by the statute (Code, § 4810), although 
it would be fatally defective at common law. — McCullough v. The State, 75. 

Defamation of female.—A form of indictment being prescribed by the 
statute, for defamation or slander of a female (Code, § 4107 ; Form No. 
56, p. 997), according to repeated decisions of this court, it is sufficient 
to follow the prescribed form.— Haley v. The State, 89. 

Arson; description of building burned.—In an indictment for arson (Code, 
§ 4347), the building burned may properly be described as ‘the jail 
of ‘Talladega county, which said jail or building was erected for public 
use,” without further description or averment of ownership. — Lockett v. 
The State, 5. 

Larceny of growing corn.—An indictment which charges that the defend- 
ant ‘‘feloniously took and carried away one peck of corn, a part of an 
outstanding crop of corn, of the value of twenty-five cents, the personal 
property of H.,” is self-contradictory, and fatally defective ; and neither 
of the descriptive averments can be struck out as surplusage.—Smither- 
man v. The State, 24. 

Burglary; description of building broken and entered. — An indictment which 
charges that the accused broke and entered ‘‘a gin-house, the property 
of W.R., in which was kept, for use, sale, or deposit, seed-cotton, a 
thing of value,” &c., is sufficient, without an additional averment that 
the gin-house was specially constructed for the use to which it was ap- 
plied. Under the statute (Code, § 4343), only structures of a temporary 
character, erected for special purposes or occasions, require such addi- 
tional descriptive averment.— Stone v. The State, 115. 

Breaking into railroad car.—In an indictment for burglary in breaking 
and entering a railroad car (Code, § 4344), it is not sufficient to aver that 
the goods in the car were therein kept ‘‘for transportation”: the aver- 
ment should be, that they were kept ‘‘for transportation as freight.” 
The ownership of the car is also an indispensable averment.—(raves v. 
The State 134. 

Removing or selling mortgaged property.—An indictment, found before the 
Code of 1876 became operative, charging that the defendant ‘did 
remove, conceal, or sell one yoke of oxen, personal property, for the 
purpose of hindering, delaying, or defrauding C. C., who had a claim 
thereto under a written mortgage, with a knowledge of the existence of 
such mortgage,” is sufficient. —Atrrell v. The State, 61. 

Indorsement of prosecutor's name.—Although the statute declares that, for 
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named, ‘‘no bill of indictment shall be found, or prosecution maintained, 
except upon the complaint of the owner of the stock, or his lawful 
agent” (Code, §§ 4409-10); yet it does not require the record to show 
affirmatively that the complaint was made by the owner, or by his lew- 
ful agent; and an indictment will not be struck from the files, on mo- 
tion, because the name of the owner is not indorsed on it as prosecutor, 
although it would be quashed, on motion and proof, if it was preferred 
without the necessary complaint.— Ashworth v. The State, 120. 

Abusive, insulting, or obscene language in presence of female, &c.—In an 
indictment for using insulting, abusive, or vulgar language in the pre- 
sence of females (Code, § 4203), it is not necessary to set out the words 
used by the accused; nor is it necessary to prove, on the trial, that the 
words were heard by the females present.— Yancy v. The State, 141. 

Selling liquor to person of known intemperate habits.—An indictment for 
selling liquor to a person of known intemperate habits, in the form pre- 
scribed by the Code (p. 998, No. 59), is sufficient, although it does not 
negative the requisition of a physician.— Tatum v. The State, 147. 

Trespass after warning.—In an indictment for a trespass after warning 
(Code, § 4419), as in an action of trespass at common law, a particular 
description of the premises is not required; nor is it necessary to aver, 
either as matter of description, or as matter of venue, that they are 
situated in the county in which the prosecution is instituted.— Watson 
v. The State, 19. 

Inquiry into evidence before grand jury.—When it appears that a competent 
witness was sworn and examined before the grand jury by whom the 
indictment was preferred, a motion to quash the indictment, or to 
strike it from the files, on the ground that it was found on insufficient 
or illegal evidence, can not be entertained.— Washington v. The State, 
189. 

Indictment found at special term.—Under the statute (Code, §§ 652-3), a 
circuit judge has power to convene a special term of the court, in any 
county in his circuit, whenever, in his opinion, a special] term is neces- 
sary; the jurisdiction and authority of the court at a special term, con- 
vened in pursuance of the statute, are as plenary as at 2 regular term ; 
an indictment, found by a grand jury organized at such special term, 
is valid, and a trial and conviction under it are neither illegal nor irreg- 
ular.— Bales v. The State, 30. 


JURORS AND JURY ; GRAND AND PETIT. 


Objections to array of grand jury.—The statutory provisions regulating 
the drawing and summoning of persons to serve as grand jurors, are 
expressly declared to be directory (Code, § 4759); and any departure 
from them, which works no injury to the accused, is no ground of ob- 
jection to the whole array.— Bales v. The State, 30. 

Drawing grand jurors: defect in, how available.—It is not necessary for 
the record, in a criminal case, to show affirmatively that the grand 
jurors were drawn in the presence of the officers to whom that duty is 
by law committed ; if they were not so drawn, that is matter for a plea 
in abatement.— Preston v. The State, 127. 

Organization of grand jury.—The statute provides that eighteen persons, 
neither more nor less, shall be drawn and summoned as grand jurors 
(Code, § 4738); and further (§4753), that the grand jury, when organ- 
ized, shall consist of not less than fifteen: and when, of the persons reg- 
ularly drawn and summoned, fifteen appear, and are ready and capable 
to discharge the duties of grand jurors, the grand jury should be organ- 
ized with them only (§ 4754), and the court has no power to add to the 
number.— Berry v. The State, 126. 

Same; objection to indiement, on account of defects in.—An indictment re- 
turned by a body organized by the court without authority of law as a 
grand jury, will not support a judgment of conviction. —/b. 126. 

Same; supplying deficiency of original venire.—When twelve of the persons 
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originally summoned as grand jurors appear and are accepted by the 
court, there is no error in requiring the sheriff to summon twelve other 
persons for the completion of the jury (Code, § 4754), although a grand 
jury may be composed of only fifteen persons; nor is it error to direct 
the summons of ‘‘ good and lawful citizens from the body of the people 
of the county, who possess the qualifications specified in the statutes 
of Alabama in such case made and provided,” instead of using the 
exact words of the statute, ‘‘qualified citizens of the county.”— Yaney 
v. The State, 141. 

96. Same.—In the organization of the grand jury, when less than fifteen of 
the original panel appear and are accepted, the deficiency should be 
supplied by summoning twice the requisite number ‘from the qualifled 
citizens of the county” (Code, § 4754); and when the record shows that 
they were summoned, under the order of the court, “from the bystand- 
ers,” the irregularity will work a reversal of a judgment of conviction 
under an indictment found by the grand jury thus constituted.—Couch 
v. The State, 163. 

97. Objections to grand jury, as defense to indictment.—Under the statutes now 
ot force (Code, §§ 4732-58, 1889-90), which are substantially the same as 
the provisions of the Penal Code of 1841 on the same subject (Clay’s ’ 
Digest, pp. 450-60), no defense or objection to an indictment can be enter- 
tained, assailing the regularity of the selecting, drawing, or summoning 
of the grand jurors by whom it was found, or the qualifications of those 
jurors, except that they were not drawn in the presence of the officers 
designated by law ; and that objection must be taken by plea in abate- 
ment, filed at the term during which the indictment was found. These 
provisions were judicially construed in the cases of Brooks v. The State, 
9 Ala. 9, and Boulo v. The State, 51 Ala. 18 ; and this court adheres to 
the construction then given to them.—-Cross v. The State, 40. 

98. Same.—These statutory provisions, and these judicial decisions, relate 
only to objections founded on any informality or irregularity in the 
conduct of the officers who are by law charged with the duty of drawing 
and summoning grand jurors, and do not apply to the action of the 
court in supplying deficiencies in the number of jurors, or other matter 
of record in the organization of the jury by the court. As to these mat- 
ters, the court must act within its statutory powers, and its disregard of 
statutory provisions is fatal to an indictment.—Jb. 40. 

99. Same; number of grand jurors.—If eighteen persons are drawn and sum- 
moned as grand jurors, as required by law, and three of them fail to 
appear, or, appearing, are excused, the grand jury should be organized 
with the remaining fifteen (Code, § 4753), aud the court has no power \ 
to add to that number. If others are added, the grand jury is organized 
without authority of law, and all indictments found by it are vicious ; 
but, while no valid coaviction can be had under such indictment, the 
defect will not avail when presented collaterally. (Explaining and lim- 
iting Finley v. The State, 61 Ala. 201.)—Jb. 40. 

100. Same. —It the grand jurors are drawn and selected by the proper officers, 
not from the list of householders and freeholders, as required by the 
statute (Code, § 4733), but from the list of registered voters, this is a 
mere irregularity, and furnishes no ground for reversing a judgment of 
conviction under an indictment found by such grand jury.—Jb. 40. 

101. Organization of grand jury; objections to indictment, for defects or irregulari- 
ties therein.--In the completion and organization of the grand jury, 
when the pumber of persons originally drawn and summoned is from 
any cause reduced below fifteen, it is the duty of the court, by an order 
entered on the minutes, to direct the sheriff to summon twice the num- 
ber of persons necessary to supply the deficiency, and to require them 
to be summoned, like the origninal venire, not from the registered 
voters of the county, but from the list of householders and freeholders 
(Code, §§ 4754, 4734) ; and when the record shows a violation of these 
statutory provisions by the court, a judgment of conviction, under an 
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indictment found by a grand jury so organized, will be reversed on 
error.—Scott v. The State, 59. 

102. Objections to indictment, on account of defects in grand jury.—Although an 
indictment will be quashed, or set aside, and will not support a judg- 
ment of conviction, when the record shows that it was preferred by a 
body illegally organized by the court as a grand jury; as when fifteen 
of the original renive appear and are accepted, and the court adds three 
others to them (Code § 4754) ; yet such a defect or irregularity will not 
avail in a collateral proceeding, and can not be set up in defense of a 
proceeding to enforce a forfeited recognizance.— Peck v. The State, 201. 

103, Competency of petit juror, as affected by opinion as to guilt or innocence of 
accused. — Under the statute (Code, §) 4881-82), as at common law, it is 
good ground of challenge for cause, that the proposed juror has a fixed 
opinion as to the guilt or innocence of the accused, which would bias 
his verdict. But, at common law, this might be made a collateral issue, 
and proved or disproved by other evidence than the oath of the person 
proposed as a juror; while the statute submits the inquiry to the sworn 
conscience of the juror himself, and from his testimony alone the court 
must determine whether he is competent. Yet, if a person having a 
disqualifying opinion as to the guilt of the accused should procure ac- 
ceptance as a juror, whether through design or ignorance on his part, a 
verdict of guilty, in which he participated, would be set aside by the 
court, on motion for a new trial, supported by proper evidence.— Bales 
v. The State, 30. 

104. Same.—The ‘fixed opinion as to the guilt or innocence of the defend- 
ant, which would bias his verdict,” and render the person incompetent 
as a juror, must be such as would prevent him from rendering a verdict 
in accordance with the evidence as disclosed on the trial, and the lw 
as pronounced by the court : an opinion founded merely on rumor, or 
formed on the hypothesis of the truth of the facts which he has heard, 
and without the hearing of other facts which may contradict them, or 
lessen their weight, does not disqualify him.—Jb. 30. 

105. Sume.—A person who says that, ‘from what he had heard, he had an 
opinion that the prisoner had killed some one, but none whether the 
killing was justifiable or not,” is not incompetent as a juror ; nor a per- 
son who says that he ‘can’t help believing what he has heard.”—1b. 30. 

106. Same; examination of proposed juror.—After the court has examined a 
proposed juror, it is not error to refuse to allow the prisoner's counsel 
to examine him, for the purpose of ascertaining whether he is not sub- 
ject to challenge for cause —/ b. 30. 

Jury not judges of the law in criminal cases.—The jury are not, in a crim- 
inal case, the judges ot the law as well as of the facts: it is their duty 
to receive the law from the court, and to be governed by its instruc- 
tions ; though they have the power, in violation of their sworn duty, to 
return a verdict of acquittal against the instructions of the court as to 
the law of the case.— Washington v. The Staté, 135. 

108. Right to poll jury ; when waived.—Inu all criminal cases, whether of felony 
or misdemeanor, the right of polling the jury is secured to either party 
by the statute (Code, § 4910); but this right may be waived by the pris- 
oner, in a case of misdemeanor, or it may be lost by the failure to as- 
sert it at the proper time; and it will be considered as waived, when 
his counsel consent, in his presence, that the verdict of the jury may 
be returned to and received by the clerk during a brief recess of the 
court, and it is so returned and received, and the jury discharged. 
Rrown v. The State, 97. 


107 


JUSTICE OF THE PEACE; PROCEEDINGS BEFORE. 


109. Prosecution before justice; sufficiency of complaint and warrant.—In a crim- 
inal prosecution before a justice of the peace, technical accuracy in the 
description of the offense, either in the complaint or in the warrant, is 
not required : it is sufficient under the statute (Code, $§ 4647, 4651-2), 
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as it would be without any statute, if the offense is designated by name 
only, or described by words from which it may be inferred.— Brown v. 
The State, 97. 

110. Criminal jurisdiction of justice in Jackson county.—The General Assembly, 
in the exercise of its constitutional powers, having conferred upon jus- 
tices of the peace in Jackson county, and in certain other counties 
specially named, ‘“ original jurisdiction, concurrent with the Circuit 
Court, of all misdemeanors committed in said counties respectively ” 
(Sess. Acts 1876-7, p. 197), this grant of jurisdiction carries with it, by 
implication, every thing necessary to render it effectual ; and in the ex- 
ercise of this jurisdiction, a justice of the peace may render the same 
judgment that might be rendered by the Circuit Court, and, on convic- 
tion of the detendant, may impose the same sentence and punishment 
that might be imposed by either the court or the jury.—Evr parte 
Brown, 187. 

111. Appeal from justice; when barred.—In a criminal case tried before a jus- 
tice of the peace, in a matter within his jurisdiction, the defendant has 
a right of appeal, under the rules and regulations prescribed for the 
trial of appeals from the County Court (Code, § 4701) ; and no time be- 
ing prescribed within which the appeal must be taken, the right is only 
lost by the lapse of time which would bar an appeal to this court. 
Dean v. The State, 153. 


Kiturne or Insurntnc Cattte WantTonzy, &c. 


112. Indorsement of prosecutor’s name on indictment.—Although the statute de- 
clares that, for the unlawful or wanton killing, disabling, or injuring 
certain animals named, ‘no bill of indictment shall be found, or pros- 
ecution maintained, except upon the complaint of the owner of the 
stock, or his lawful agent” (Code, §§ 4409-10) ; yet it does not require 
the record to show affirmatively that the complaint was made by the 
owner, or by his lawful agent; and an indictment will not be struck 
from the files, on motion, because the name of the owner is not indorsed 
on it as prosecutor, although it would be quashed, on motion and proof, 
if it was preferred without the necessary complaint.—Ashworth v. The 
State, 120. 

113. Justification under verbal license; charge as to.—When the defendant, in a 
prosecution under this statute, justifies the killing under a verbal li- 
cense or authority from the owner, and the language relied on as con- 
ferrivg such license is doubtful and ambiguous, it should be left to the 
jury to determine its meaning ; and a charge asked, assuming that the 
language used conferred such authority, is properly refused.— Jb. 120. 

114. Value of animal killed, or damage to owner.—The value of the animal 
killed or injured, or the amount of the damage to the owner, though 
material in fixing the amount of the fine, has no bearing on the ques- 
tion of guilt rel non; consequently, a charge which instructs the jury 
that, “if the owner has sustained no damage, they must acquit the de- 
fendant,” is properly refused. — Jb. 120. 

115. Tender of compensation.—When the defendant sets up a tender of com- 
pensation before the commencement of the prosecution, as authorized 
by the statute (§ 4411), he must show an actual tender, or an excuse for 
not making a tender, which is good and suflicient under the general 
law of tender, and must bring the money into court. That the owner 
claimed more than the defendant thought was full compensation, or re- 
fused to say what he would accept, is no excuse for not making a ten- 
der. It is the defendant’s duty to tender a sufficient sum, and, if not 
accepted, he must determine the amount at his own risk. —Jb. 120. 

116. Amount of fine ; damage.—Under the statute prohibiting and punishing 
the unlawful or wanton killing or injuring of stock, &e. (Code, §§ 
1409-11), it is provided that the defendant, on conviction, ‘ shall’be 
fined not less than twice the value of the injury,” &c. ; yet the statute 
declares also, that if the cattle were at the time doing damage toa 
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growing crop, in a field inclosed by a lawful fence, that fact may be 
shown ‘‘in extenuation or justification of the injury, as the jury may 
determine ;” and the effect of this evidence may be to reduce the fine, 
at the discretion of the jury, below the minimum fixed by the statute. 
Bass v. The State, 108. 

117. Same. —To make this defense available, it is not necessary for the defend- 
ant to show that the owner of the stock pulled down his fence, and 
turned the cattle on his growing crop.—Jb. 108. 

118. Form of judgment on conviction.—In a criminal prosecution under this 
statute, Which gives one-half of the fine to the prosecutor, or person in- 
jured, judgment should, on a conviction, be rendered in favor of the 
State, for the use of the county, for the whole amount of the fine, to be 
collected as other fines on convictions of misdemeanor. There is no 
authority for a severance of the judgment, nor for the award of execu- 
tion as in civil cases.—Jb. 108. 


119. Sufficiency of indictment. —Under an indictment which charges the larceny 
of ‘‘sundry United States treasury-notes, or national-bank bills, the 
number and denomination of which are to the grand jury unknown, of 
the aggregate value of forty dollars,” a conviction can not be had, if the 
evidence adduced on the trial shows that the number and denomination 
of the stolen bills were in fact known to the grand jury; but, if they 
were in fact unknown, though by reasonable diligence and inquiry they 
might have been ascertained, the averment is sufficient, and a convic- 
tion may be had.— Duvall & Pelham v. The State, 12. 

120. Proof of value of United States treasury-notes.-—The commercial value of 
United States treasury-notes, commonly called ‘‘greenbacks,” is, as mat- 
ter of law, what their face imports ; consequently, under an indictment 
for the larceny of such a note, a conviction may be had without any 
proof of its value except what 1t purports on its face to be.—Jb. 12. 

121. Same; charge requiring explanation.—Hence, also, a charge instructing the 
jury that, ‘‘if the evidence fails to show the value of the property al- 
leged to have been stolen, they must acquit,” although it asserts a cor- 
rect general proposition, was properly refused in this case, since, with- 
out explanation, it would probably have misled the jury, in inducing 
the belief that extraneous evidence of the value of the stolen note was 
necessary.— 1b. 12, 

122. Larceny of growing corn or cotton.—An outstanding crop of cotton or 
corn—that is, cotton or corn growing, or unsevered from the freehold — 
is by statute made the subject of grand larceny (Code, § 4358) ; but it is 
not the subject of petit larceny, either at common law, or by statute, 
being regarded as realty, or a part of the freehold.—Smitherman v. The 
State, 24. 

123. Same; sufficiency of indictment.—An indictment which charges that the 
defendant ‘‘feloniously took and carried away one peck of corn, a part 
of an outstanding crop of corn, of the value of twenty-five cents, the 
personal property of H.,” is self-contradictory, and fatally defective ; 
and neither of the descriptive averments can be struck out as surplus- 
age. —Ib. 24. 

124. Dt clarations of de fendant: when not admissible as part of res geste. — Where 
the defendant was arrested under a charge of larceny, and at first denied 
having any of the stolen money, but afterwards offered to tell the police 
officer, who professed to ‘know all about it,” where the money was, and 
said, that it was buried under the hearth in his house ; and the officer 
having failed to find the money in the place indicated, the defendant 
went to his house with the officer, raised a brick in the hearth, and dis- 
closed the money ; and “after pointing out the money, defendant said it 

- was given lo him by” a servant in the employment of the prosecutrix ; 
held, that this declaration was not admissible evidence for defendant, 
not being explanatory of possession, nor a part of the res gesle.— Cooper 
v. The State, 30. 
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125. Self-defense.—To make out a case of justifiable self-defense, the evidence 
must show that the difficulty was not provoked or encouraged by the 
defendant; that he was, or appeared to be, so menaced at the time as to 
create a reasonable apprehension of danger to his life, or of grievous 
bodily harm, and that there was no other reasonable hope of escape 
from such present impending peril.—Cross v, The State, 40. 

126. Manslaughter ; self-defense.—The charges of the court to the jury in this 
case, as to the constituents of manslaughter in the first and second de- 
grees, the deceased having been killed by the defendant with a knife, in 
a mutual fight growing out of a sudden quarrel, and the refusal of a 
charge asked as to the right of self-defense, held free from error, under 
the former decisions of this court, and other authorities cited. —Mc Neezer 
v. The State, 169. 

127. Murder in second degree.—Murder in the second degree may be committed 
without an intention to take life. Mere words, no matter how insult- 
ing, never reduce a homicide to manslaughter. If one strike another, 
not in self-defense, with intent to maim him, and death ensue; or, if 
one kill another without intending it, in the attempt to commit a fel- 
ony; in either case, he is guilty of murder in the second degree.— Nutt 
v. The State, 180. 

128. Verdict of guilty of less offense than charged. —A verdict finding the defend- 
ant guilty of murder in the second degree, under an indictment for 
murder, operates as an acquittal of the higher offense; and on a second 
trial, after a reversal of the judgment, he can not be convicted of mur- 
der in the first degree. —Jb. 180. 

129. Drunicenness as defense; to what witness may testify.—-Whether the defend- 
ant, at the time of the homicide, was so drunk as to be incapable of 
forming a design or intent, is a conclusion to be drawn by the jury 
from all the evidence before them, and not a question of fact to which 
a witness may testify.— Armor v. The State, 173. 

130. Conduct and declarations of defendant; when admissible against him.—The 
conduct and declarations of the defendants on the evening of the homi- 
cide, from the time they came to the house where the deceased was liv- 
ing with her son-in-law, until the commission of the crime, are admis- 
sible evidence against them, when parts of one continuous transaction, 
although occurring between the defendants and the son-in-law, in the 
absence of the deceased, and outside the house where she was, and not 
shown to have any immediate connection with the crime.—/b. 173. 

131. Relevancy of evidence showing feelings of deceased towards accused.—Where 
the deceased was slain by the accused in a personal combat in the dark, 
both being freedmen, and no witness being present; and it was shown 
that the accused had been living in a state of fornication with the 
daughter of the deceased, but had just married her, and the fact of the 
marriage had just been communicated to the deceased, who had made 
threats against the accused if he did not marry her; held, that the ac- 
cused should be allowed to prove, in rebuttal, that the deceased was in 
fact, opposed to his marriage with the girl, and was himself living in 
adultery with her, although she was his daughter.— Walker v. 7 he 
State, 105. 

132. Confessions; when voluntary and admissible-—Where the deceased was 
killed by being cut with a knife, during a sudden quarrel and fight be- 
tween him and the defendant; and a witness for the prosecution stated 
that, a short time after the difficulty, the defendant came up while wit- 
ness was standing with one W. and another person, and being asked by 
W. ‘‘what he had done to Charlie” (meaning the deceased), said that he 
‘had knocked him down with a stick”; that on W. saying ‘the had 
done more than that,” the defendant started off, but was pursued and 
overtaken by W., who thereupon arrested him, and left him in charge 
of witness and the man who was standing with him; and that while 
thus in their custody, no threats or promises being made by any one, 
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the defendant said, ‘*I have done what I never wanted to do, or in- 
tended to do: 1 cut Charlie’s throat before he drew his knife”; held, 
that the confession was voluntary and admissible.— McNeezer v. The 
State, 169. 

133. Threats against deceased by third person.-—On a trial under an indictment 
for murder, the evidence against the accused as the slayer being entirely 
circumstantial (except some ‘alleged confessions”), he can not be al- 
lowed to prove threats made against the deceased by a third person, 
who had had a personal difficulty with the deceased a few months prior 
to the homicide, and who was shown to have evaded the service of sub- 
poena as a witness on the inquest.—-Alston v. The State, 173. 

134. Jnsanily, us a defense in a case of homicide, see Boswell v. The Stale, 307. 
(dnfra, 144-48. ) 


OxBscENE, ABUSIVE, OR INSULTING LANGUAGE. 


135. Constiluents of offense.—Abusive, insulting, or vulgar (i. e., obscene) lan- 
guage, uttered in a public highway, near enough to the premises of the 
prosecutor to be distinctly heard, und actually heard by his family, or 
by any member thereof, must be regarded as uttered in their presence 
(Code, § 4203), and as a violation of the statute.—Henderson v. The 
Slate, 193. 

136. Sufficiency of indictment, and constituents of offe nse.—In an indictment for 
using insulting, abusive, or vulgar language in the presence of females, 
it is not necessary to set out the words used by the accused; nor is it 
necessary to prove, on the trial, that the words were heard by the fe- 
males present.— Yancy v. The Slate, 141. 


See, also, Smith rv. The State, 55; supra, 41 
PLEAS AND DEFENSES. 


137. Plea in abatement, for insufficic nt averment of name of third person. It 18 
not good matter for a plea in abatement, that, in stating the name of a 
third person in an indictment, the initial letter of his Christian name 
is used, instead of the name itself.— Haley v. The State, 83. 

138. Misnomer ; plea in abatement as to.—The defendant being indicted by the 
name of “Zack, alias Zachariah,” and pleading in abatement that his 
true name was Zacary; and the evidence showing that, while his true 
name was Zacary, he was generally known and called by the name of 
Zack, which some oi the witnesses supposed was an abbreviation of his 
true name; held, that the court did not err in instructing the jury, ‘if 
they believed from the evidence that he was generally and as well 
known by the name of Zack as any other,” they must find the issue 
against the detendant; nor in refusing to charge, at the instance of the 
defendant, “that if he was called and known by the name of Zack, as 
an abbreviation, or initial of his proper name, and that his proper 
name was Zacary, and not Zachariah, or Zack,” they must find the issue 
for the defendant. —Jb. 83. 

139. Same; waiver of.—A plea in abatement, regularly filed, on account of a 
misnomer, is waived by the subsequent interposition of a deniurrer, or 
other pleading, which, in effect, admits that the defendaut is the person 
charged; aud when so waived, this court will not inquire into the cor- 
rectness of the rulings of the court below on the plea, since they could 
be, at most, only error without injury.—Jlaley v. The State, 89. 

140. Jeopardy.—A detendant, in a criminal case, is never in jeopardy, when 
the indictment against him is so invalid that a judgment upon it would 
be annulled on appeal, no matter what may be the stage of the prosecu- 
tion when, for that reason, it is quashed.— Weston v. 7 he State, 155. 

141. Limitation of prosecution ; when statuteis suspended, When an indictment 
is quashed, on account of a defect in the organization of the grand 
jury, and another indictment is preferred, ‘‘the time which elapsed be- 
tween the finding of the first and the subsequent indictment must be 


(43) 
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143. 


144, 


146. 


147. 


148. 


149, 


150. 


deducted from the time limited by law for the prosecution of the of- 
fense,” (Code, § 4820). The expressions used in the case of Finley v. 
The State (61 Ala. 201), as to the utter invalidity of an indictment found 
by a body of men not legally organized as a grand jury, are not to be 
construed as meaning that such an indictment would not suspend the 
running of the statute of limitations as above provided.—Jb. 155, 

Legal advice as defense.—In a prosecution for trespass after warning, the 
defendant can not be permitted to prove, for any purpose, that he en- 
tered under the advice of counsel.— Watson v. The State, 19. 

Drunkenness as defense; to what witness may testify.—-Whether the defend- 
ant, at the time of the homicide, was so drunk as to be incapable of 
forming a design or intent, is a conclusion to be drawn by the jury 
from all the evidence before them, and not a question of fact to which 
a witness may testify.—Armor v. The State, 173. 

Insanity as defense.—Since an unsound mind can not form a criminal in- 
tent, which is an indispensable element of every crime, insanity, when 
fully proved, is a complete defense to a criminal charge ; but no de- 
fense is more easily simulated, and the evidence adduced in support of 
it should be carefully and considerately scanned. It is difficult to lay 
down an absolute rule for the government of all cases, and each case 
must depend, more or less, on its own particular facts.— Boswell v. The 
State, 307. 

Same.—Prior to the decision in McNaghten’s case, before the House of 
Lords in 1843 (10 Cl. & F. 200), the test of insanity, as a defense to a 
criminal charge, was, in the great majority of English cases, held to be 
the cupacity to know right from wrong. But the rule laid down in that 
case, which this court adopts, as applicable to cases of insane delusion, 
or partial insanity, holds a person not responsible criminally for an act 
committed under the influence of an insane delusion existing in his 
mind at the time, when (and only when) the fact, or state of facts, the 
existence of which he believes under such insane delusion, would, if ac- 
tually existing, justify or excuse the act.—J/b. 307. 

Same.—To justify the inference of insanity, such as will justify or excuse 
a homicide, from the calmness of manner and indifference to results, 
which sometimes mark the conduct of such persons, there should be 
convincing evidence of previous insanity, or insane delusions, s0 re- 
cent as, when coupled with the causelessness of the killing, to raise the 
presumption that the paroxysm had not entirely passed away. On the 
other hand, calmness, indifference to results, and consciousness of the 
criminality of the act, with connectedness in the employment ot the 
reasoning faculty, while not conclusive, are strong circumstances tend- 
ing to prove legal accountability.—/b. 307. 

Same.—Moral insanity, which consists of irresistible impulse, co-existing 
with mental sanity, has no support either in psychology or in law. 
Ib. 307. 

Same ; burden and measure of proof.—The law presumes sanity, and that 
presumption must prevail until it is overcome ; and when insanity is 
set up as a defense in a criminal case, whether the evidence of it arises 
out of the testimony which proves the commission of the act, or is 
shown aliunde, it is insufficient until it overturns the presumption of 
sanity. (The State v. Marler, 2 Ala. 43, and Brinyea v. The State, 5 Ala, 
241, commented on, as self-repugnant on this question. )—J/b. 307. 

Election by prosecutor; when may be compelled, see Bass v. The State, 
108 ; McCullough v. The State, 75. 

Defects in organization of grand jury ; when available as defense to indict- 
ment, see Bales v. The State, 30; Cross v. The State, 40; Scott v. The 
State, 59; Berry v. The State, 126; Preston v. The State, 127; Yancy v. 
The State, 141 ; Couch v. The Slate, 163. 


Pusuic Roaps ; OrFenses RELATING TO. 


Fuilure to work public road ; sufficiency of statement, or complaint.—When 
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the affidavit or complaint before the justice of the peace, by which the 
prosecution is commenced, charges the defendant with ‘‘the offense of 
failing to work the road,” a statement, or complaint, filed in the Circuit 
Court on appeal, which charges that ‘the did willfully fail and refuse, 
after legul notice, to work the public road, either in person or by sub- 
stitute, without a sufficient excuse therefor, and being liable to road 
duty,” is not a departure ; nor is it demurrable, because it does not de- 
scribe the road, nor otherwise insufficient or defective.— Brown v. The 
State, 97. 

152. Evidence of list of hands for road duty.—The list of hands for road duty, 
presented by the apportioners to the overseer, would not, if produced, 
be evidence of the defendant’s liability to road duty, nor ot any other 
material fact in the prosecution against him for failing to work the 
road ; consequently, the fact that his name was on the list may be 
proved by oral evidence.—Jb. 97. 

153. Neglect of overseer to repair public road; excuses.—It being shown that 
the road was out of repair for more than ten consecutive days, and that 
the overseer had failed to have it worked ten days in the year by the 
persons subject to his control for that ae this makes out an in- 
dictable neglect of duty on his part (Code, §§ 1649, 4252) ; and neither 
the character of the soil, preventing permanent repairs, nor the fact 
that no one has been injured or hindered by the bad condition of the 
road, constitutes any excuse for the default. — McCullough e. The State, 75. 

154. Same ; indictment.—An indictment against the overseer of a public road, 
which alleges that he ‘‘ failed to discharge his duties as such overseer,” 
without averring any particular failure or neglect of duty by him, is 
made sufficient by the statute (Code, § 4810), although it would be fa- 
tally defective at common law.—/Jb. 75. 

155. Evidence under such indictment ; conclusiveness of judgment.—Under such a 
general indictment, not specifying any particular neglect of duty, the 
State is not confined to evidence of any one particular act or neglect of 
duty, but may give evidence as to any and every neglect within the 
period covered by the indictment ; and the judgment will be a bar to 
another prosecution for any of such acts which might have been proved, 
though no evidence was in fact offered in reference to them.—Jb. 75. 


Rape, AND CARNAL ABUSE OF CHILD. 


156. Competency of child as witness.—Held, in this case, that a little negro girl, 
about nine years old, was improperly permitted to testify as a witness, 
when the only evidence as to her competency was, that in answer to 
questions put to her by defendant’s counsel, she said, ‘‘that she did not 
know what the Bible was ; had neVer been to church but once, and that 
was to her mother’s funeral ; did not know what book it was she laid 
her hand on when sworn ; had heard tell of God, but did not know who 
it was ; and said, if she swore to a lie, she would be put in jail, but did 
not know she would be punished in any other way’’—Carter v. The 
State, 52. 


REMOVING OR SELLING MortGaGED Property. 


157. Constituents of offense, and relevancy of evidence in defense.—A conviction 
can not be had for selling or removing mortgaged property (Code, § 
4353), unless the defendant sold or removed the property for the pur- 
pose of hindering, delaying, or defrauding the mortgagee. If he re- 
moved and sold it for the purpose of raising money to pay the mortgage 
debt, honestly believing that the mortgagee assented to such removal 
and sale, and having just cause so to believe, he is not guilty ; and with 
a view of showing such a state of facts, having proved a conversation 
had with the mortgagee’s agent, by whom the mortgage was taken, with 
reference to the proposed removal and sale, he should be allowed to 
prove facts tending to show the general authority exercised by the agent 
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in and about the mortgagee’s business, from which he might infer that 
the agent had authority to assent to such removal and sale, although 
the agent and his principal both deny such authority.— Atwell v. The 
State, 61. 

Sufficiency of indictment.—An indictment, which was found before the 
Code of 1876 became operative, charging that the defendant ‘did 
remove, conceal, or sell one yoke of oxen, personal property, for the 
purpose of hindering, delaying, or detrauding C. C., who had a claim 
thereto under a written mortgage, with a knowledge of the existence of 
such mortgage,” is sufficient. —/b. 61. 

Admissibility of defendant's declarations as evidence for him.—The declara- 
tions of the defendant while negotiating a sale of the mortgaged prop- 
erty, to the effect that he had obtained the mortgagee’s permission to 
sell, are not competent evideuce for him when criminally prosecuted for 
making the sale.— Jb. 61. 


ReETAwING Spreitvovs Liquors. 


Selling liquor “drunk on or about the premises.” — Held, on the authority of 
Pearce v. The State (40 Ala. 720), that the defendant was properly con- 
victed of selling liquor ‘“‘drunk on or about his premises” (Code, 
§ 4204), on proof that the liquor was sold from a jug which he had, in 
a field where he was working with others, more than a mile from his 
house, and in the plantation of another person, over which he had no 
control.— Powell v. The State, 177. 

Selling liquor lo person of lenown intemperate habits: constituents of offe nse. 
‘Lo authorize a conviction under an indictment for selling liquor to a 
person of known intemperate habits (Code, §4205), it is essential that 
three facts shall be proved: Ist, that the defendant sold spirituous, 
vinous, or malt liquor to the person named ; 2d, that such person was 
ot intemperate habits ; and, 3d, that the defendant had knowledge of 
his intemperate habits.— Tatum v. The State, 147. 

Same ; indictment.—An indictment for selling liquor toa person of known 
intemperate habits, in the form prescribed by the Code (p, 908, No. 59), 
is sufficient, although It does not negative the requisition of a physi- 
cian. —Ib. 147. 

Same ; how proved.—Neither the sale of the liquor, nor the intemperate 
habits of the person to whom it was made, can be proved by general 
character, general reputation, or general notoriety in the community ; 
but such evidence is admissible to prove the defendant’s knowledge of 
such intemperate habits, on the theory that what is generally known in 
the community is evidence, to be weighed by the jury, in determining 
whether it is known to the accused ; yet such evidence is not conclu- 
sive.—1b. 147. 

** Intemperale habits ;” what constitutes. —“ Intemperate habits,” within the 
meaning of the statute, can not be predicated of a person who occa- 
sionally drinks to excess. But it is not necessary to show that he is 
drunk every day. If sobriety is the rule, and occasional intoxication 
the exception, he is not within the statute ; and, on the other hand, if 
the habit is to drink to intoxication when occasion offers, and sobriety 
or abstinence is the exception—as when one is accustomed to remain 
sober while at home, but generally drinks to excess when in company, 
or when visiting the town or village—the charge of intemperate habits 
is sustained. —J/b. 147. 

How proved.—Intemperate habits is a collective fact, to which a witness 
may testify, if he has sufficient knowlédge ; and the person to whom the 
liquor was sold may himself testify whether he is or is not of intem- 
perate habits.—Jb. 147. 

Sume.—A person, knowing the fact, may testify that the intemperate 
habits of the person to whom the liquor was sold, were generally known 
in the neighborhood in which the sale was made.—Jb. 147. 
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167. Sufficiency of indictment, in descriplion of premises.—In an indictment for 
a trespass atter warning (Code, § 4419), as in an action of trespass at 
common law, a particular description of the premises is not required ; 
nor is it necessary to aver, either as matter of description, or as matter 
of venue, that they are situated in the county in which the prosecution 
is instituted.— Watson v. The State, 19. 

168, Constituents of offense. -The statute was intended to protect the posses- 
sion of real estate, against the entry of intruders or trespassers ; and it 
can not be made to serve the purposes of an action of trespass or eject- 
ment. Ifthe defendant, when warned by the prosecutor not to enter, 
was himself in possession of the premises ; or if, at the time of his en- 
try after warning, the title and right of entry resided in him ; in either 
case, no conviction can be had against him. But no mere claim of 
title, however honestly made, can justify or excuse the trespass, if com- 
mitted after warning.— Jb. 19. 

169, Legal advice as defense.—In & prosecution under this statute, the defend- 
ant can not be permitted to prove, for any purpose whatever, that he 
entered under the advice of counsel.—1b. 19. 

170. Warning, or notice, and proof thereof.—The warning not to enter, like the 
notice to quit given by a landlord to his tenant, may be either verbal 
or written ; and when in writing, a copy of it may be used as evidence, 
without notice to produce the original.—Jb. 19. 


TRIAL, AND ITs INCIDENTS. 


171. Service of copy of indictment on prisoner; variance.—When the defendant 
is charged with a capital offense, and is in actual confinement, the stat- 
ute requires that he be served with a copy of the indictment, and of the 
list of jurors summoned for his trial (Code, § 4872); and if there is a 
material variance between the original indictment and the paper served 
asa copy, in the name of the deceased—as, Luke //adnett instead of 
Luke //odnett—this is not a compliance with the statute, and the de- 
fendant should not be ruled to trial.— Nuit v. The State, 180. 

172. Quashing indictment, .that another may be preferred.—When the record 
shows an irregularity in the organization of the grand jury, for which 
a judgment of conviction would be reversed on error or appeal, al- 
though the defect is not discovered until after the trial has commenced, 
the court may quash the indictment (Code, § 4819), and order the case 
to be brought before another grand jury. — Weston v. The State, 155. 

173. Asking defendant if he has anything to say in arrest of judgment ; correcting 
judgment entry. —When the judgment entry, in a case of felony, recites 
that the defendant was asked by the court if he had anything to say in 
bar or preclusion of judgment, the recital imports absolute verity, and 
testimony can not be received to impeach it ; and motion being made 
to correct the entry in this particular, supported by affidavits, and over- 
ruled by the court on the evidence adduced, this court cannot revise its 
ruling on bill of exceptions. —Gray v. The State, 66. 

174. Right to poll jury ; when waived.—In all criminal cases, whether of felony 
or misdemeanor, the right of polling the jury is secured to either party 
by the statute (Code, § 4910); but this right may be waived by the pris- 
oner, in a case of misdemeanor, or it may be lost by the failure to as- 
sert it at the proper time; and it will be considered as waived, when 
his counsel consent, in his presence, that the verdict of the jury may 
be returned to and received by the clerk during a brief recess of the 
court, and it is so returned and received, and the jury discharged. 
Brown v. The State, 97. 

175. Election by prosecution; when may be compelled, see Bass vy. The State, 
108 ; McCullough v. The State, 75. 
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176. Verdict of quilty of less offense than charged.—A verdict finding the defend- 
ant guilty of murder in the second degree, under an indictment for 
murder, operates as an acquittal of the higher offense; and on a second 
trial, after a reversal of the judgment, he can not be convicted of mur- 
der in the first degree. — Nutt v. The State, 180. 

177. Verdict and sentence on conviction of burglary.—Under an_ indictment for 
burglary, and a verdict of guilty as charged in the indictment, not fix- 
ing the punishment (Code, §§ 4343, 4450), the court may impose a sen- 
tence to confinement in the penitentiary at hurd labor for two years. 
Washington v. The State, 189. 

178. Form of judgment on conviction, where part of fine goes to person injured. 
In a criminal prosecution under a statute, which gives one-half of the 
fine to the prosecutor, or person injured (as under Code, §§ 4409-10), 
judgment should, on a conviction, be rendered in favor of the State, 
for the use of the county, for the whole amount of the fine, to be 
collected as other fines on convictions of misdemeanor. There is no 
authority for a severance of the judgment, nor for the award of execu- 
tion as in civil cases.— Bass v. The State, 108. 


OUSTOM. 


1, As to contribution for party-wall.—‘The custom and practice of lot-owners 
in the city of Mobile,” as to contribution or compensation between the 
owners of adjacent lots for the cost of a party-wall between them, can 
not be received to affect their legal rights; and if such custom or usage 
were valid, it is not sufficiently pleaded by an averment that it bas 
been ‘constantly and uniformly recognized and abided by in said city 
in similar cases.”—Antomarchi’s Ex’r v. Russell, 356. 


DAMAGES. 


1, In action for personal injuries.—In an action on the case to recover dama- 
ges for a private and personal injury caused by a nuisance, each day’s 
continuance of the nuisance being an independent cause of action, there 
can be, generally, no recovery for injury suffered after the commence- 
ment of the suit ; but, when the action is brought for an injury to the 
person, caused by a negligent or wrongful act not continuous in its 
nature, for which but one action can be maintained, the plaintiff may 
recover compensation for the disabling effects of the injury, prospective 
as well as past.—S. & N. Ala, Railroad (o. v. McLendon, 266. 

2. Same.—In such action, to recover damages for an injury to the person, 
the jury may, in estimating the damages, consider the expenses of the 
cure; and the proper cost of future treatment or nursing, when the 
injury is permanent cr irremediable ; and the loss of time up to the 
verdict; and probable future loss, or incapacity to do as profitable Jabor 
as before; and suffering, mental and physical, proximately caused by 
the injury.—Jb. 266. 

3. Exemplary damages.—In an action against a railroad company, to recover 
damages for personal injuries caused by the failure and neglect to keep 
in proper repair a bridge over a public highway, the plaintiff may 
recover exemplary or punitive damages, if the negligence was gross ; 
and the degree of negligence is a question for the determination of the 
jury, under proper instructions from the court.—/b. 266. 

4. Attorney's fees as damages.—In an action on an attachment bond, condi- 
tioned to ‘‘prosecute the attachment to effect, and pay the defendant 
all such damages as he may sustain from the wrongful or vexatious su- 
ing out of such attachment” (Code, § 3256), attorney’s fees for services 
rendered in bringing the action can not be recovered. (Overruling 
Burton v. Smith, 49 Ala. 293.)— Copeland & Brantley v. Cunningham, 34. 

5. Special supersedeas bond; what damages may be recovered.—A special bond, 
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executed by the defendant in a statutory action of ejectment, on appeal 
from a judgment for the plaintiff for the possession of the land, with 
damages and costs, conditioned that he ‘‘shall prosecute said appeal to 
effect, and pay and satisfy such judgment as the Snpreme Court may 
render in the case” (Code, §§ 3927-28), —is fatally defective to supersede 
the judgment for the land; and the judgment being affirmed on the 
appeal, and the costs and damages paid, an action can not be main- 
tained on the bond, to recover the rents of the land pending the appeal, 
or attorneys’ fees for services rendered on the appeal. (Brickxem, C. J., 
dissenting. )—Sleele v. Tutwiler, 368. 

6. Same.—On appeal from a decree in chancery, which ordered a fund in 
court to be distributed equally among five claimants, two of whom 
claimed the whole fund; a special supersedeas bond being required by 
the chancellor (Code, § 3928), from any claimant who desired to appeal, 
conditioned to ‘prosecute the appeal to effect, and pay such costs and 
damages as the other parties to the cause may sustain by reason of such 
appeal, if the said decree is affirmed;” the decree. being affirmed, and an 
action at law brought on the bond; held, that the plaintiff was entitled 
to recover, as damages, interest on his proportionate part of the money 
in the hands of the register, during the pendency of the appeal, and a 
reasonable attorney’s fee for services rendered on the appeal.—Drake v. 
Webb, 596. 


DEEDS, 


1, Execution and attestation. —When the grantor subscribes his own name to 
a conveyance, the attestation of one witness only is necessary to its 
valid execution (Code, § 2145); and if a person who is present writes 
his name as a subscribing witness, under the proper attestation clause, 
with the knowledge of the parties, and without objection from them, 
though without their request, and the deed is thereupon delivered and 
accepted, this is a sufficient attestation; and the validity of the convey- 
ance, thus executed, attested, and delivered, is not affected by an in- 
formal certificate of acknowledgment, subsequently written on it by 
the person who had signed his name as attesting witness. — Clements v. 
Pearce, 284. 

2. Description of lands in conveyance; parol evidence in aid of. —In a convey- 
ance of lands, if the description of the premises is so inaccurate, vague, 
and indefinite, that their identity is wholly uncertain, the deed is void, 
and parol evidence can not be received to cure the deficiency; but, be- 
fore pronouncing the deed void on its face, the court should receive 
parol evidence of the circumstances surrounding the parties at the time, 
having relation to the subject-matter of the deed, and interpret the 
words of the deed in the light of those circumstances, if thereby the 
indefiniteness and uncertainty may be removed. —J/b. 284. 

3. Same.—The rule is of very general application, that if the premises in- 
tended to be conveyed clearly appear from any part of the description 
in the deed, the conveyance will not be defeated because other circum- 
stances of description are added, which are inapplicable, or incapable 
of a definite application : the latter will be rejected, and full effect given 
to the former words.—J/b. 284. 

DEPOSITIONS. 

1. In criminal cases.—The statutory provisions which authorize the taking 
of depositions in criminal cases (Code, §§ 4932-35), apply only to 
cases pending in court, and not to preliminary examinations before com- 
mitting magistrates.— Couch v. The State, 163. 

2. Deposition taken de bene esse; when suppressed, or xot,—When the deposi- 
tion of a witness is taken, on the statutory ground that the defense, or 
a material part thereof, depends exclusively on his testimony (Code, 
§§ 3069, 3078), the deposition may be read in evidence on the trial, 
although the plaintiff makes the necessary affidavit requiring his per- 
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sonal attendance, if it is affirmatively shown to the court that the wit- 
ness is incapable, both physically and mentally, of attending and testi- 
fying in person.—-HHenry & Co. v. Northern Bank of Alabama, 527. 


3. Same.—When the deposition of a witness is taken, on the statutory 
ground that the defense, or a material part thereof, depends exclusively 
on his testimony (Code, §§ 3069, 3078), and is offered in evidence on 
the trial, by the plaintiff, it will be suppressed, on motion, if the wit- 
ness is shown to be alive, and to reside within the county where the 
court is held.—M. & C. Railroad Co. v. Maples, 601. 

4. When motion to suppress may or must be made.—A motion to suppress a 
deposition, or a portion thereof, for defects or causes which may be 
remedied on a re-examination of the witness, must be made before the 
trial is begun; but illegal evidence may be suppressed and excluded at 
any stage of the cause, when it does not appear that it could be rendered 
legal on a re-examination of the witness.—/b. 601. 

DETINUE. 
1. Against whom action lies.— Ordinarily, an action of detinue can only be 


Be 


B. 


maintained against the person who has possession of the chattel at the 
commencement of the suit; and it may, perhaps, be maintained against 
a person who has transferred the chattel to another, with intent to 
evade an action by the owner; yet, to a special plea denying the de- 
fendant’s possession at the commencement of the suit. a replication 
averring that he was in possession a short time before the commence- 
ment of the suit, “and wrongfully parted with the possession after 
notice and demand by said plaintiff,” does not bring the cause within 
this principle, and is demurrable. —Liyhtfoot v. Jordan, 224. 


DISCONTINUANCE. 


Sei. fa. against bail.—A proceeding by scire facias against bail, on a for- 


feited recognizance, is not discontinued by the unexplained failure of 
the court to take action on it for one or more terms.—ZJ/unt v. The 
State, 196. 


EJECTMENT. 


W hat title sill support action. —Anb equitable title will not support eject- 
ment, nor the corresponding statutory action: the plaintiff car not re- 
cover on proof of a purchase at a sale made by an assignee in bank- 
ruptcy, not followed by a conveyance; nor as the assignee of a mort- 
gage, without showing a deed from the mortgagee, either indorsed on 
the mortgage, or by a separate instrument.— Filey, Spear & Co. v, 
Whitehead, 295. , 


2. Abatement and revivor of action.—In ejectment, or the corresponding 


%. 


statutory action, if the sole plaintiff dies, or if one of several plaintiffs 
dies, thé revivor may be in the name of his personal representative 
alone, or in the names of his heirs or devisees, or in the names of both 
the personal representative and the heirs or devisees, to be determined 
by the extent of the recovery sought—-whether the land only, or also 
damages accruing prior and subsequent to the death of the original 
plaintiff.— Evans v. Welch, 250. 

Title of purchaser at sheriff’s sale under execution; proof of outstanding 
title by defendant.—In ejectment, or the corresponding statutory action, 
by a purchaser at sheriff’s sale under execution on a judgment at law, 
he must prove that the defendapt in execution had such an estate or in- 
terest in the lands, at the time of the levy, as was subject to levy and 
sale; and the defendant in the action, although he was also the defend- 
ant in execution, may defeat a recovery by showing that, notwithstand- 
ing his possession at the time of the levy and sale, he did not have such 
an interest as was subject to the execution.— Clements v. Pearce, 284. 

















INDEX. 681 
ELECTION. See Conrestep Exections ; Crmmnat Law, 75, 155. 
ERROR AND APPEAL. 


1. When appeal lies.—Under the act ‘‘to regulate the trial of misdemeanors 
in Madison county,” approved February 9th, 1877, an appeal lies di- 
rectly to this court, from the judgments of said County Court, in crim- 
inal cases commenced in that court, as well as in cases transferred to it 
from the Circuit Court under the provisions of that act.—Cawthorn v. 
The State, 157. 

2. Judgment on facts ; when not reversed.—On appeal from the judgment of 
the County Court, in a cause which was tried before the judge without 
a jury, if the record shows that the judgment is founded upon conflict- 
ing oral testimony, this court will not disturb it, unless it is manifestly 
wrong. —/b. 157. 

3. When note is not part of record.—In an action on a promissory note, 
which, as copied in the transcript by the clerk, but without being 
made a part of the record by bill-of exceptions, is variant from the 
note described in the complaint, this court will not Jook to it for any 
purpose, but will be governed by the averments of the complaint.— 
Smith v. Kennedy, 334. . 

4. Amendment of judgment, by correcling error in calculation of interest. On 
appeal from a judgment by nil dicit, in an action on a promissory note, 
a clerical misprision in the calculation of interest, being amendable 
nunc pro tune, on motion, in the court below, will be amended by this 
court at the cost of the appellant, and the amended judgment affirmed. 
Ih, 334 

5. Error without injury in rulings against plaintiff.—When the record shows, 
affirmatively and clearly, that the plaintiff never can recover in the ac- 
tion, this court will not reverse at his instance, on account of any erro- 
neous rulings adverse to him, since they can work no injury; but this 
rule will not be applied, when the bill of exceptions does not purport 
to set out all the evidence, although the plaintiffs evidence, as therein 
set out. is indefinite and insuflicient.— Farley, Spear & Co. v. White- 
head, 295 

6. Same.—When the plaintiff has recovered a verdict and judgment fora 
greater amount than, on the undisputed facts in evidence, he was en- 
titled to recover, this court will not, at his instance, inquire into the 
correctness of any of the rulings of the court adverse to him.—Jlenry 
& Co, v. Northern Bank of Alabama, 527. 

What objections avail on error.—A decree enforcing a vendor's equitable 
lien on land in favor of an assignee or transferree of the notes for the 
purchase-money, will not be reversed on error, because the record does 
not affirmatively show that the lien passed to him by the transfer of the 
note, when that question was not raised in the court below, — Barnett v. 
Riser’s Fe cutor, 347. 

8. Remandment, on reversal, jor amen Iment of bill.—When the chancellor 
overrules a demurrer to the bill for want of equity, and, on final hear- 
ing on pleadings and proof, renders a decree for the complainant ; this 
court, on reversing his decree, and holding the bill demurrable, will 
remand the cause, in order to give the complainant an opportunity to 
ask leave to amend in the court below, unless the defects are not capa- 
ble of amendment.— Wilburn & Co. v. MeCalley, 436. 

), Presumption in Savor or judge nt. When the admissibility of evidence 
of an act depends upon the time when it was done, and the record does 
not show the time, this court will indulge the presumption necessary to 
support the ruling of the court below.— Mack v. The Siate, 138. 

10. Ame nme nt of judgme nt on error. a_i scire facias against bail ona forfeited 
recognizance, if the record shows that the scire facias was returned ex- 
ecuted on all the recognizors but one, and judgment final was taken 
against all, without two returns as to the one not found, this court will 
amend the judgment by discontinuing the proceeding as to him, if the 
record shows no other error.—J/unt v. The State, 196. 
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ESTATES OF DECEDENTS. 
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1. Decedent's lands ; title and rights of heir, as affected by statutory powers of 


personal representative.—On the death of a person intestate, seized of a 
heritable estate in lands, the title descends eo instanti, and vests in the 
heir, and with it all the common-law rights and incidents of ownership, 
subject to the exercise by the administrator of the statutory powers with 
which he is clothed for the purposes of administration ; and until these 
statutory powers are effectively asserted by the administrator, the title 
and rights of the heir remain unimpaired and unaffected.—Calhoun v. 
Fletcher, 574. 


2. Same; when heir may maintain action for trespass on lands.—The heir may 


maintain an action at law for a trespass on lands descended to him, al- 
though the administrator had, prior to the commission of the trespass, 
obtained an order to sell them for the payment of debts, but had never 
sold them under the order, nor otherwise exercised any of his statutory 
powers over them, and had resigned his administration before the com- 
mencement of the action.—J/b. 574. 

Widow's interest in goods of deceased husband's estate, before administration 
granted.—The widow has such an interest in the personal chattels be- 
longing to the estate of her deceased husband, before letters of admin- 
istration have been granted on the estate, that a conviction may be had 
under the statute against any one who, by any false pretense, obtains 
possession of them from a bailee, with intent to injure or defraud her. 
Mack v. The State, 138. 


4. Widow's interest in exempt personal property.—The act ‘to regulate prop- 


erty exempt from sale for the payment of debts,” approved April 23, 
1873 (Sess, Acts 1872-3, p. 64), exempted from liability for the debts of 
the deceased husband, in favor of his surviving widow, ‘‘personal prop- 
erty to the value of one thousand dollars” belonging to his estate ; and 
this right accrued to the widow on the death of the busband, although 
she only survived him a few days. But the statute did not vest in her 
the title to any specific property, as so exempt ; until a selection was 
made by her, the personal representative, or commissioners appointed 
by the judge of probate, she had no title to any specific property, for 
which she could maintain trover against the husband’s administrator ; 
nor could her personal representative maintain such action.— Tucker v. 
Henderson's Adm'r, 280. 


5. Same.—The act approved April 23, 1873 (Sess. Acts 1872-3, pp. 64-69), 


by its 6th section, exempted from liability to debts or administration, 
for the benefit of the decedent’s widow, or minor child or children, be- 
sides other things, personal property which was supposed to be neces- 
sary for present subsistence, use, and consumption, and books, family 
portraits, &c., which had an especial value to the family ; and as to 
these articles, the right of exemption is not dependent on the solvency 
or insolvency of the estate, nor did any title to them pass to the per- 
sonal representative.-—Davis v. Davis, 293. 


See, also, ExecutTors AND ADMINISTRATORS. 


ESTOPPEL. See Corporations, 3. 
EVIDENCE, 


Apmissions ; ConFressions ; DEcLARATIONS ; HEARSAY; Res Gest. 


1, Agent's declurations ; admissibility against principal.—In an action against 


an incorporated bank, the declarations or admissions of its president 
can not be received to establish a liability against it.—Henry & Co. 
v. Northern Bank of Ala., 527. 


2. Same.—The declarations or statements of an agent, having authority only 





to demand and receive from the defendant the property sued for, made 
to third persons, atter a refusal to deliver by the defendant, in deroga- 
tion of the title of plaintiff, his principal, are not competent evidence 
against plaintiff.— Bynum v. Southern Pipe and Pump Oo., 462. 
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3. 


6. 
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8. 
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Same ; admissibility against principal or his sureties. —The admission of an 
agent, not made at the time of doing an act in the exercise of his au- 
thority, nor explanatory of any contemporaneous act in the execution 
of his agency, is not competent evidence against his principal, nor 
against his principal’s sureties.—M. & ©. Railroad Co. v. Maples, 601. 

Admission as to testimony of absent witnesses.—On application for a con- 
tinuance in a criminal case by the defendant, on account of the absence 
of material witnesses, the court may, in its discretion, reguire the State 
to admit the truth of the facts proposed to be proved by the absent wit- 
nesses, or simply to admit that the witnesses, if present, would testify 
to-the facts as stated ; but, whether the admission be in either form, it 
is equally conclusive for the purposes of the trial.— Peterson v. The 
State, 113. 

Same.—If one of the absent witnesses should come into court, and be ex- 
amined during the trial, a contradiction, or inconsistency, between his 
testimony and the admission as to what his testimony would be, is im- 
material, and cannot be considered by the jury in determining the effect 
of the admission as to the testimony of the other absent witnesses. 
Tb. 113. 

Answer, or decree pro confesso; effect as evidence against co-defendant. 
Neither the answer of one defendant to a bill, nor a decree pro confesso 
against him, can have any effect as evidence against a co-defendant, 
who claims under a conveyance from the former executed before the 
filing of the bill.— Thames & Co. v. Rembert’s Adm’r, 561. 

Admissibility of confessions.—Although the more recent authorities favor 
the admissibility of confessions, unless they are shown to have been 
made under the influence of promises or threats on the part of an officer 
of the law ; yet this court, constrained by its former decisions, holds a 
confession inadmissible, when induced by hope or fear excited in the 
mind of the accused, by the representations of any person connected 
with the prosecution, or with the accused himself, who, considering his 
relations and condition, may fairly suppose that such person has power 
to secure the performance of his promises or threats ; and excludes the 
confessions of the accused in this case, made while he was in jail under 
a charge of burglary, to a clerk in the storehouse alleged to have been 
broken and entered, who was also a part owner of the goods said to have 
been stolen from it, and induced by his promises not to prosecute the 
accused, and not to appear as a witness against him unless compelled. 
Murphy v. The State, } 

Same; when corroborated.—When the confession of the accused is cor- 
roborated by extraneous facts—as, in this case, by the discovery of a 
part of the stolen goods, in consequence of a statement made by him, 
in the possession of a particular person recently after the burglary—it 
is competent to prove to the jury his statement and the corroborating 
fact of the discovery ; but this does not render competent his confes- 
sion, at the same time, that he committed the burglary and larceny, if 
such confession was improperly procured by promises or threats.—/b. 1. 

Confessions ; when voluntary and admissible. —Where the deceased was 
killed by being cut with a knife, during a sudden quarrel and fight be- 
tween him and the defendant ; and a witness for the prosecution stated 
that, a short time after the difficulty, the defendant came up while wit- 
ness was standing with one W. and another person, and being asked by 
W. ‘*what he had done to Charlie” (meaning the deceased), said that 
he “had knocked him down with a stick ;” that, on W. saying ‘‘he had 
done more than that,” the defendant started off, but was pursued and 
overtaken by W., who thereupon arrested him, and left him in charge 
of witness and the man who was standing with him ; and that while 
thus in their custody, no threats or promises being made by any one, 
the defendant said, ‘‘I have done what I never wanted to do, or in- 
tended to do: I eut Charlie’s throat betore he drew his knife ;” held, 
that the confession was voluntary and admissible. — Mc Neezer v. The 
State, 169. 
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10. Conduct and declarations of defendant ; when admissible against him.—The 
conduct and declarations of the defendants on the evening of the homi- 
cide, from the time they came to the house where the deceased was liv- 
ing with her son-in-law, until the commission of the crime, are admissi- 
ble evidence against them, when parts of one continuous transaction, 
although occurring between the defendants and the son-in-law, in the 
absence of the deceased, and outside the house where she was, and not 
shown to have any immedia*e connection with the crime.—Armor v. 
The State, 173. 

11. Admissibility of defendant's declarations, as evidence for him.—As a general 
rule, a person charged with crime can not make evidence for himself, 
by proof of his own declarations; and when they are admitted as evi- 
dence for him, it is as part of the res gest, or under some other re- 
cognized exception to the general rule.—Stewart v.-The State, 199; At- 
well v. The State, 61. 

12. Same.—Where the defendant was arrested under a charge of larceny, and 
at first denied having any of the stolen money, but afterwards offered 
to tell the police-officer, who professed to ‘* know all about it,” where 
the money was, and said, that it was buried under the hearth in his 
house ; and the officer hdving failed to find the money in the place in- 
dicated, the defendant went to his house with the officer, raised a brick 
in the hearth, and disclosed the money ; and ‘‘after pointing out the 
money, defendant said it was given to him by” a servant in the employ- 
ment of the prosecutrix ; held, that this declaration was not admissible 
evidence for defendant, not being explanatory of possession, nor a part 
of the res gestar.— Cooper v. The State, 80. 

13. General reputation, in prosecution against retailer.—Under an indictment 
for selling liquor to a person of known intemperate habits, neither the 
sale of the liquor, nor the intemperate habits of the person to whom it 
was made, can be proved by general character, general reputation, or 
geueral notoriety in the community ; but such evidence is admissible 
to prove the defendant’s knowledge of such intemperate habits, on the 
theory that what is generally known in the community is evidence, to 
be weighed by the jury, in determining whether it is known to the ac- 
cused ; yet such evidence is not conclusive.— Tatum v. The State, 147. 

1 4, Declarations not to be garbled.—To make out a threatened or apprehended 
attack, as a defense to a prosecution for carrying concealed weapons 
(Code, § 4109), the defendant offered in evidence a letter written by the 
prosecutor to the chief of police, in which the writer stated ‘that he 
did not wish to violate the law, nor to be arrested for violating the law, 
but that he understood the defendant had made threats against him, 
and was therefore carrying a pistol concealed about his person.” Teli, 
that the contents of the letter could not be garbled by the defendant, 
but must be taken altogether as written; and that the court properly 
retused a charge, requested by him, to the effect ‘‘that what was said in 
the letter about any threats made by him could not be considered by the 
jury as evidence.”—Shorter v. The State, 129. 

15. Standard medical treatises as evidence.—The principle is settled by former 
decisions of this court, that standard medival books, in connection with 
proper explanation, when necessary, of the terms used, may be read to 
the jury as evidence in a criminal case.— Bales v. The State, 30. 





ADMISSIBILITY AND RELEVANCY. 


16. Agency ; how proved.—Agency can not be proved by the mere declarations 
of the person assuming to act as agent, though it may be inferred from 
his previous employment in similar acts, or from subsequent acquies- 
cence.— Womack v. Bird, 500. 
17. Rules and instructions to railroad agents; relevancy as evidence on question 
of agent's default.—In an action by a railroad company, against the sure- 
ties on a bond given by one of its depot-agents, to recover for an alleged 
default of their principal for money received and not accounted for, the 
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instructions given by the company to such agents, requiring them to 
make monthly reports, are not relevant or competent evidence for the 
plaintiff, when it does not appear that the alleged default is shown by 
the monthly reports of the agent, nor that he violated his duty in fail- 
ing to make such reporta.—-./. & C. Kailroad Co. v. Maples, 601. 

18. Proof of insanity.—On the question of insanity vel non, sleeplessness and 
nervous restlessness are admissible evidence; inconclusive, of course, but 
still a circumstance to be weighed by the jury. — Boswell v. The State, 307. 

19. Proof of insolvency.—Judgments confessed by the original purchaser, be- 
fore the goods have reached their destination, and executions levied on 
his property the day after their rendition, tend to prove his insolvency, 
and are admissible evidence for that purpose, in an action brought by 
the seller, claiming the right of stoppage in transilu, against a sub- 
purchaser. — Loch & Bro. v. Peters & Bro., 243. 

20. Same; evidence of want of good faith by sub-purchaser.—That the sub- 
purchaser, when he took a transfer of the bill of lading for the goods, 
had knowledge of the original purchaser’s insolvency, is a fact tending 
to show that he did not purchase in good faith, and is admissible for 
that purpose in a contest with the original vendor.—TJb. 243. 

21. Plat and survey by county surveyor.—A survey of lands, made by a county 
surveyor without notice to the party in adverse interest, is not legal 
evidence against him (Code, § 868); but it would be admissible evi- 
dence in connection with the testimony of the surveyor himself as to its 
correctness. — Clements v. Pearce, 284. 

22. Threatened or apprehended attack; relevancy of evidence as to.—To make 

out the defense of a threatened or apprehended attack, within the statu- 

tory exception, the motive (or purpose) of carrying the weapon must be 
defense against violence, threatened or apprehended; and as bearing on 
this question, the conduct and declarations of the accused and the pros- 
ecutor, during an altercation and subsequent rencontre between them, 
oui of which the prosecution arose, are relevant and competent evi- 

dence.—.horter v. The State, 129. 

23. Same.—To establish the defense of a threatened attack, the threat must 
be real, and not simply apparent, or simulated; but, to make out an 
apprehended attack, it is sufficient to show facts which may convince 
the jury that he had good reason to apprehend an attack—as reports 
of threats, believed to be true, though not true in fact ; hostile demon- 
strations ; preparations for attack, real or apparent, and the entire con- 
duct of the parties. —Jb 129. 

v4. Threats against deceased by th ird pe rson, Ona trial under an indictment 

for murder, the evidence against the accused as the slayer being entirely 

circumstantial (except some ‘alleged confessions”), he can not be al- 
lowed to prove threats made against the deceased by a third person, 
who had had a personal difficulty with the deceased a few months prior 
to the homicide, and who was shown to have evaded the service of sub- 

pcena as a witness on the inquest.— Alston v. The State, 172. 

25. Relevar cy of evidence showing fee lings of dece ased towards accused. —Where 

the deceased was slain by the accused in a personal combat in the dark, 

both being freedmen, and no witness being present; and it was shown 
that the accused had been living in a state of fornication with the 
daughter of the deceased, but had just married her, and the fact of the 
marriage had just been communicated to the deceased, who had made 
threats against the accused if he did not marry her; /eld, that the ac- 
cused should be allowed to prove, in rebuttal, that the decease d was in 
fact opposed to his marriage with the girl, and was himself living in 
adultery with her, althongh she was his danghter.— Walker v. 7 he 

Slate, 105. 

26. Conduct and declarations of defenda it; when admissible ay wnst him. The 
conduct and declarations of the defendants on the evening of the homi- 
cide, from the time they came to the house where the deceased was liv- 
ing with her son-in-law, until the commission of the crime, are admis- 
sible evidence against them, when parts of one continuous transaction, 
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27. 


29. 


30. 


31. 


34. 


35. 





although occurring between the defendants and the son-in-law, in the 
absence of the deceased, and outside the house where she was, and not 
shown to have any immediate connection with the crime.—Armor v. 
T he State, 173. . 

Evidence of malice or intent.—Under a prosecution for an assault with 
intent to murder, any evidence is admissible which tends to show 
malice, ill-will, or other motive for the act of the accused ; and for this 
purpose, the fact of a former altercation or difficulty between the par- 
ties, but not the merits or details thereof, may be given in evidence.— 
Gray v. The State, 66. 


28. Evidence of words defamatory of other women.—Evidence of words defama- 


tory of other women, though uttered in the same conversation in which 
the alleged slanderous words against the woman named in the indict- 
ment were used, is not relevant, nor admissible against the defendant, 
in a prosecution under the statute (Code, § 4107).-—Haley v. The State, 89. 

Relevancy of evidence showing use by defendant of goods or chattels obtained 
by false pretensc..—The use to which the chattels or goods are applied 
by the defendant, after obtaining them by the alleged false pretense, 
showing a conversion, or attempted conversion to his own use, is com- 
petent evidence against him, as tending to prove an intent to injure or 
defraud the owner.— Mack v. The State, 138. 


Burpen, WEIGHT, AND SUFFICIENCY. 


Accomplice..—When a conviction of felony is sought on the tes- 
timony of an accomplice, there must be corroborative evidence tending 
to connect the defendant with the commission of the crime (Code, 
§ 4894); and when there is such corroborative evidence, it is for the 
jury to decide the effect to which it is entitled.— Lockett v. The State, 5. 

Proof of character ; weight and effect as evidence.—In all criminal prosecu- 
tions, whether of felony or misdemeanor, the accused may prove his 
good character, not only when « doubt exists on the other proof, but 
even to generate a doubt of his guilt ; but its value varies according to 
the proof to which it is opposed, and in connection with which it must 
be weighed and estimated by the jury; and it does not shield from 
the consequences of a criminal act, proved to the satisfaction of the 
jury, though it may raise a reasonable doubt of the act having been 
done with a criminal intent.— Armor v. The State, 173. 


. Measure of proof, and reasonable doubt.—As to the measure of proof re- 


quired in criminal cases, and the reasonable doubt which will justify an 
acquittal, the correct rule is laid down in the case of Coleman v. The 
State, 59 Ala. 52; and that rule applies to a prosecution for selling 
liquor to a person of known intemperate habits.—Tatum v. The 
State, 147. 

Reasonable doubt; charge requiring explanation.—Although, in criminal 
cases, as a general proposition, ‘‘it is safer to acquit, in cases of doubt, 
than to convict ;” yet a charge asked, asserting that proposition, is 
properly refused, because, without explanation, it is calculated to mis- 
lead the jury.—Furrish v. The State, 164. 

Circumstantial evidence.—A person charged with a felony should not be 
convicted on circumstantial evidence alone, unless it excludes to a moral 
certainty every reasonable hypothesis but that of his guilt : no matter 
how strong the circumstances may be, they do not come up to the full 
measure of proof which the law requires, if they can be reconciled with 
the theory that another person was the guilty agent.— Er parte Acree, 234. 

Discredited witness ; weight of testimony of.—There is no maxim of the 
law of evidence which requires greater caution in its application, than 
that which affirms that a witness, intentionally giving false testimony 
as to any material fact, is to be wholly discredited by the jury; and 
this court ‘follows the authorities which hold that it is not a rule of 
law, affecting the competency, operating a disqualification of the wit- 
ness, to be given in charge to the jury as imperatively binding them, 
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but is to be applied by them, according to their sound judgment, for 
the ascertainment, and not for the exclusion of truth.”—Grimes v. The 
State, 166. 

36. Insanity ; proof of.—To justify the inference of insanity, such as will jus- 
tify or excuse a homicide, from the calmness of manner and indiffer- 
ence to results, which sometimes mark the conduct of such persons, 
there should be convincing evidence of previous insanity, or insane de- 
lusions, so recent as, when coupled with the causelessness of the kill- 
ing, to raise the presumption that the paroxysm had not entirely passed 
away. On the other hand, calmness, indifference to results, and con- 
sciousness of the criminality of the act, with connectedness in the em- 
ployment of the reasoning faculty, while not conclusive, are strong cir- 
cumstances tending to prove legal accountability.—Boswell v. The 
State, 307. 

37. Same; burden and measure of proof.—The law presumes sanity, and that 
presumption must prevail until it is overcome ; and when insanity is 
set up as a defense in a criminal case, whether thejevidence of it arises 
out of the testimony which proves the commission of the act, or is 
shown aliunde, it is insufficient until it overturns the presumption of 
sanity (The State v. Marler, 2 Ala. 43, and Brinyea v. The State, 5 
Ala. 241, commented on, as self-repugnant on this question.)—J/b. 
307. 

38. Proof of fraud.—Fraud is never presumed, but must be proved by the 
party asserting it ; and it will not be imputed, when the facts and cir- 
cumstances, from which it is supposed to arise, may reasonably consist 
with honest intentions; yet, on the other hand, it is not always re- 
quired to be established by direct, and positive evidence, but, like any 
other fact, may be proved by circumstances, each inconclusive, but all 
together leading to a well-grounded, rational belief of its existence. 
Thames & Co. v, Rembert’s Adm’r, 561. 

39. Negotiable paper ; burden of proof.—The doctrine has been long settled in 
this court, as to negotiable paper, that when fraud or illegality in put- 
ting it in circulation 1s shown, or any defense addressed to its consid- 
eration, the onus is cast on the holder to prove that he acquired it in 
good faith, before maturity, upon a valuable consideration, and in the 
usual course of business.—Mayor of Wetumpka v. Wetumpka Wharf 
Co,, 611. 


JupiciaL KNOWLEDGE. 


40. Charter of municipal corporation.—The charter of a municipal corporation, 
and special statutes conferring on it additional powers for special pur- 
poses, are public statutes, of which the courts will take judicial notice ; 
and all persons dealing with the corporation must, at their peril, take 
notice of the capacity to contract, its limitations and _ restrictions, 
thereby conferred on the corporation.— Mayor of Wetumpka v. Wetumpka 
Wharf Co., 611. 

41, Judicial acts of notary public, as justice of the peace.—To give validity to 
the official acts of a notary public as a justice of the peace, when he has 
the power of a justice of the peace, it is not necessary, though it would 
be proper, that he should add to his siguature the words ‘ex officio 
justice of the peace,” or other equivalent words. The courts and citi- 
zens of the State are presumed and bound to know who its commis- 
sioned officers are, and the extent of their authority.— Coleman v. The 
State, 93. 

12. Value of United States treasury-notes.--The commercial value of United 
States treasury-notes, commonly called ‘‘greenbacks,” is, as matter of 
law, what their face imports; consequently, under an indictment 
for the larceny of such a note, a conviction may be had without any 
proof of its value except what it purports on its face to be.—Duvall & 
Pelham v. The State, 12. 
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43. Deposition ; when motion to suppress may or must be made.—A motion to 
suppress a deposition, or a portion thereof, for defects or causes which 
may be remedied on a re-examination of the witness, must be made be- 
fore the trial is begun ; but illegal evidence may be suppressed and ex- 
cluded at any stage of the cause, when it does not appear that it could 
be rendered legal on a re-examination of the witness.— MV. & C. Railroad 
Lo. v. Maples, 601, ° 

44. General question, calling for legal and illegal evidence.—Error can not be 
predicated of the retusal to allow a question to be answered, unless it 
affirmatively appears that the answer would be legal evidence: if the 
question is general in its terms, calling for evidence which may be legal 
or illegal, it may be disallowed without error.— Stewart v. The State 199. 

45. General objection to evidence.—A general objection and motion to exclude 
amass of evidence, some of which is legal and admissible, may be 
overruled entirely. —Shorter v. The Slate, 129. 

46, Exception to exclusion of evidence.—An exception to the exclusion of evi- 
dence can not be sustained, when the nature or substance of the ex- 
cluded evidence is not so set out as to show error on the part of the 
court, or prejudice to the party excepting.—Bynum v. So. Pipe and 
Pump Co., 462. 

17. Eeception to evidence; certainty requisite in.—Where the bill of exceptions 
sets out evidence, some of which is inadmissible, in one continuous 
sentence, and then adds, ‘“Ihe State objected to this testimony as it was 
offered, and the court sustained each objection, and the defendant sep- 
arately excepted ;” the exception is wanting in the requisite definiteness 
aud certainty.— Boswell v. The State, 307. 





Oprnton ; LEGAL CONCLUSION. 


48. Opinion of witness; when not admissible.—In an action of trespass, to re- 
cover damages for injuries caused by the erection of a mill-dam, where- 
by a stream was diverted from its natural channel, and overtlowed plain- 
tiffs land, a witness can not be allowed to state that, in his opinion, 
plaintiff's lang was not injured by the diversion and overtlow. — Hames 
v. Brownlee, 277. 

49. To what plaintiff, as witness, may testify.—The plaintiff, testifying asa 
witness to her personal injuries, may state, ‘In consequence of loss of 
time, and physical disability from the injuries, she had been prevented 
from earning money by her labor, and had been injured fifty dollars 
within the four months next after the fall, in consequence of the hurts 
caused by the fall.” This, in substance, is an assertion that her labor 
during that time would have been worth fifty dollars.—S. & N. Railroad 
do. v. McLendon, 266. 

50. To what witness may testify.—The following expressions, used by a witness 
testifying as to the personal injuries received by the plaintiff, ‘though 
awkwardly expressed sometimes, are, at most, conclusions of fact,” and 
are not improperly allowed: ‘Plaintiff seemed to be suffering” the day 
after the injury ; ‘‘she was not able to return home” on that day; ‘‘wus 

not able to use her arm a large part of the time for several months ;” 
‘* when she returned home,” on the second day after the injury, ‘*she 
looked bad, and her left wrist looked like the bone had slipped off the joint;” 
**she was disabled by the fall, &e.—Jb. 266. 

51. Same.—In a prosecution for murder, whether the defendant, at the time 
of the homicide, was so drunk as to be incapable of forming a design 
or intent, is a conclusion to be drawn by the jury from all the evidence 
betore them, and not a question of fact to which a witness may testify. 
Armor v. The State, 173. 

52. Same.—Intemperate habits is a collective fact, to which a witness may 
testify, if he has sufficient knowledge; and the person to whom the 
liquor was sold may himself testify whether he is or is not of intem- 
perate habits. — Tatum v. The State, 147. 
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53. Same.—A person, knowing the fact, may testify that the intemperate 
habits of the person to whom the liquor was sold were generally known 
in the neighborhood in which the sale was made.—Ib. 147. 

54. Meaning and explanation of words used.—In a criminal prosecution for 
slander of a female (Code, § 4107), when the words used are unambigu- 
ous, and of ordinary acceptation and signification, the court and jury 
must construe them; but, when some cant phrase, or low expression, 
not having an ordinary acceptation, is used, a witness may testify as to 
its meaning. — Haley v. The State, 89. 


Parot AND WRITTEN. 


co 
or 


Parol evidence ; when not admissible to vary writing.—A writing which is 
complete in itself, and which was executed with deliberation, is the sole 
memorial of the contract between the parties, and all prior negotiations 
are presumed to have been merged in it; and in the absence of fraud, 
or mistake, its terms can not be varied by parol evidence.—Couch v. 
Woodruff, 466. 

56. Same; when admissible to show meaning of words in mortgage, or identify 
things conveyed.—When « mortgage conveys ‘the following described 
real estate, with the buildings thereon known as the drug-store, and all 
the fixtures and furniture thereto pertaining, or in any wise belonging ;” 
and it is shown to have been given, on the dissolution of a partnership 
between the mortgagor and mortgagee in carrying on a drug-store, to 
secure the payment of the agreed price for the mortgagee’s interest in 
the property and business ; the word furniture being interlined before 
signature, on objection by the mortgagee to the use of the word fixtures 
alone ; although oral evidence is not admissible to show what the par- 
ties agreed should be included in the word furniture, it should be re- 
ceived to identify the articles which did in fact constitute the furniture 
of the building, and were used by the parties in carrying on their said 
business therein.— Fore v. Hibbard, 410. . 

357. Sume; as to terms outside of written contract ; subsequent modification of 
contract.—Where the purchaser of a mule, having executed and deliv- 
ered his note for the price, and having received the mule, ‘ immediately 
after the execution of his note, and as he was about to leave with the 
mule, verbally agreed” with the seller that the latter ‘‘should have a 
mortgage on the mule to secure payment of the note ;” held, that this 
agreement, being outside of the contract shown by the note, might be 
proved by parol, and was also valid as a subsequent modification of 
that contract.— Glover v. McGilvray, 508. 

58. Bond with blank penalty ; admissibility of parol evidence.—An action can 
not be maintained on an attachment bond, the penalty of which is left 
blank ; nor can the defect be remedied by parol evidence as to what 
sum should have been specified.—Copeland & Brantley v. Cunning- 
ham, 394. 

59. Description of lands in conveyance; parol evidence in aid of. —In a convey- 

ance of lands, if the description of the premises is so inaccurate, vague, 

and indefinite, that their identity is wholly uncertain, the deed is void, 
and parol evidence can not be received to cure the deficiency; but, be- 
fore pronouncing the deed void on its face, the court should receive 
parol evidence of the circumstances surrounding the parties at the time, 
having relation to the subject-matter of the deed, and interpret the 
words of the deed in the light of those circumstances, if thereby the 
indefiniteness and uncertainty may be removed. —Clements v. Pearce, 284. 


PRIMARY AND SECONDARY. 


60. Proof of account.—An account is not documentary evidence, nor gov- 
erned by the rules which apply to primary and secondary evidence. 
M. & G Railroad Co. vw. Maples, 601. 


61. Evidence of list of hands for road duty.—The list of hands for road duty, 
(44) 
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63. 


66. 


67 


69. 


70. 


. Sufficiency’ of certified transcript. 


pee by the apportioners to the overseer, would not, if produced, 

e evidence of the defendant’s liability to road duty, nor of any other 
material fact in the prosecution against him for failing to work the 
road ; consequently, the fact that his name was on the list may be 
proved by oral evidence.— Brown v. T he State, 97.. 

Proof of probate records ;. predicate for secondary evidence.—Proof of the 
destruction of the court-honse’ by fire, with the records and papers 
therein deposited and required by law to be kept, authorizes the admis- 
sion of secondary evidence of the contents of such documents, in the 
absence of proof that they can be found elsewhere.— Watson v. The 
State, 19. 

Proof of judicial proceedings before justice of the peace.—The proceedings 
had before a justice of the peace, in an action of unlawful detainer, or 
forcible entry and detainer, and the judgment rendered by him, can 
not be proved otherwise than by the production of his official papers, 
or an examined and sworn copy thereof, without accounting for the ab- 
sence of the original, or showing the impossibility of obtaining a copy 
thereof.—Jb. 19. 


. Same ; predicate for secondary evidence.—Proof of the fact that the jus- 


tice’s docket was in the court-house, six or eight months before that 
building was destroyed by fire, does not justify the inference that it re- 
mained there and was destroyed, nor authorize the admission of sec- 
ondary evidence of its contents, when it is not shown that any inquiry 
for it has been made of the justice’s successor, who would be its legal 
custodian. —Jb. 19. 

Warning against trespass.—In a criminal prosecution for trespass after 
warning (Code, § 4419), the warning not to enter, like the notice to quit 
given by a landlord to his tenant, may be either verbal or written; and 
when in writing, a copy of it may be used as evidence, without notice 
to produce the original.—/b. 19. 

Declarations of witness out of court; when and how proved.—The declara- 
tions of a witness who has been examined, as to any material matter 
about which he was not questioned, can not be proved by another wit- 
ness. The witness himself must be first interrogated as to such declar- 
ations,— Atwell v. The State, 61. 

Statements of party as witness in another suit.—Statements made by a 
witness while testifying, relative to a material matter in issue in an- 
other suit to which he is a party, as showing his knowledge of the in- 
solvency of another person, may be proved against him in that suit 
without calling him as a witness.— Loeb & Bro. v. Peters & Bro., 243. 


RECORDS AND JUDGMENTS. 





A transcript from the records of the 
Circuit Court, duly certified by the clerk, in his official capacity, to con- 
tain a full, true, and complete copy of the record, the minute-entries, 
the execution docket, and the entries thereon, together with all the 
papers on file pertaining to the particular case, is admissible as evi- 
dence, although it does not show the time and place at which the court 
was held.-—Clements v. Peurce, 284. 

Variance between judgment and execution.—In a certified transcript of a 
judgment and execution thereon, if the judgment is for $752, and the 
execution purports to have been issued on a judgment for $752.68, the 
variance is immaterial, and furnishes no ground of objection to the 
transcript as evidence.—/b. 284. 

Admissibility of record or judgment as evillence against third person.—In 
ejectment by a purchaser at a sale made by an assignee in bankruptcy, 
to recover lands which the bankrupt claims as his homestead exemp- 
tion, an order of the bankrupt court, rendered after the commencement 
of the suit, nunc pro tunc (but not stating of what time), on the ex parte 
petition of the bankrupt ; which recites that ‘‘it appears to the court 
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that a homestead exemption was regularly set aside and assigned to the 
said bankrupt, but there is no record evidence to protect his title,’ and 
therefore orders the assignee of his estate to ‘‘execute to said bankrupt 
a conveyance, nue pro tunc, of the following real estate, as his home- 
stead exemption,”—is not admissible evidence against the plaintiff, 
when offered without the petition, the action of the court assigning the 
homestead, or other judicial proceeding had in connection with it. 
Farley, Spear & Co. v. Whitehead, 295. . 

Proof of judicial proceedings before justice of the peace.—The proceedings 
had before a justice of the peace, 1n an action of unlawful detainer, or 
forcible entry and detainer, and the judgment rendered by him, can 
not be proved otherwise than by the production of his official papers, 
or an examined and sworn copy thereof, without accounting for the ab- 
sence ot the original, or showing the impossibility of obtaining a copy 
thereof.— Watson v. The State, 19. 

Same; predicate for secondary evidence.—Proof of the fact that the jus- 
tice’s docket was in the court-house, six or eight months before that 
building was destroyed by fire, does not justify the inference that it re- 
mained there and was destroyed, nor authorize the admission of sec- 
ondary evidence of its contents, when it is not shown that any inquiry 
for it has been made of the justice’s successor, who would be its legal 
custodian. —J/b. 19. 

Proot of probate records; predicate for secondary evidence.—Proof of the 
destruction of the court-house by fire, with the records and papers 
therein deposited and required by law to be kept, authorizes the admis- 
sion of secondary evidence of the contents of such documents, in the 
absence of proof that they can be found elsewhere.—/b. 19. 


EXECUTION. 


i. 


bo 


A. 


on 


Liability of property to payment of debts. —In the absence of statutory and 
constitutional exemptions, property of every kind, and every beneficial 
interest therein, may be subjected to the payment of the owner's debts ; 
and property subsequently acquired-is, under the provisions of the Fed- 
eral constitution, equally liable with that owned by the debtor when the 
debt was created.— Neely v. Henry, 261. 

Execution on judgment against municipal corporation. —When judgment is 
rendered against a municipal corporation, execution may be ordered to 
issue against it, as against a private person ; and under such execution, 
though property used for public purposes can not be seized, such as 
hospitals, markets, cemeteries, &c., private property belonging to the 
corporation, and not useful or used for corporate purposes, may be 
seized and sold.— Mayor, &c. of Birmingham v. Rumsey & Co., 352. 

Against partnership. —When an action is brought against a partnership in 
its firm name, not naming the individual partners who compose it, and 
judgment is rendered against it, an execution thereon can only be levied 
on the partnership property (Code, § 2904) ; but, when the action is 
against the partners individually, though they are described as partners 
composing the firm, execution is properly issued against them indi- 
vidually.—Haralson v. Campbell, 278. 

Lien.—The lien of an execution does not vest in the judgment creditor 
either a jus ad rem, or a jus in re, and can not prevail against the prior 
equity acquired by a purchase for valuable consideration without notice 
before the levy.— Thames & Co. v. Rembert’s Adm’r, 561. 

Return day, under general law, and special statute in Mobile.—Under the 
general statutes of the State, the return term of an execution is the term 
next after its date, except when it is issued less than fifteen days before 
the commencement of that term (Code, § 3191), and the sheriff is re- 
quired to make return of the writ three days before the first day of the 
term ; but, under the special statute regulating the practice in the Cir- 
cuit Court of Mobile, approved February 28th, 1870, which is still of 
force in this particular, an execution is returnable on the first Monday 
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in the month next after the expiration of five months from the day it is 
issued.—-Shelton v. Merrill, 343. 

Title of purchaser at sheriff’s sale under execution; proof of outstanding 
title by defendant.—In ejectment, or the corresponding statutory action, 
by a purchaser at sheriff's sale under execution on a judgment at law, 
he must prove that the defendant in execution had such an estate or in- 
terest in the lands, at the time of the levy, as was subject to levy and 
sale; and the defendant in the action, although he was also the defend- 
ant in execution, may defeat a recovery by showing that, notwithstand- 
ing his possession at the time of the levy and sale, he did not have such 
an interest as was subject to the execution.— Clements v. Pearee, 234. 


EXECUTORS AND ADMINISTRATORS. 


1. 


2. 


7. 


Grant of administration on creditor’s estate, to debtor ; presumption of pay- 
ment.— When letters testamentary, or of administration, are grauted to 
a debtor of the testator or intestate, the presumption of payment at once 
arises, and the debt is extinguished by operation of law, without regard 
to the duration of the admiuistration, or the solvency of the debtor so 
appointed.— Miller v. Irby’s Adm’r, 477. 

Grant of administration on deblor’s estate, to creditor ; right of retainer, und 
extinguishment of debt.—When letters testamentary, or of administration, 
on the estate of a deceased debtor, are granted to a creditor, he bas a 
right to retain, out of the assets which may come into his hands, 
enough to pay his own debt, in preference to all others of equal degree ; 
and if sufficient assets come to his hands, which might be legally ap- 
plied in payment of such debts, his retainer for his own debt, and its 
consequent extinguishwent, are conclusively presumed : no act on his 
part is necessary to effect it, nor can any act or laches on his part pre- 
vent it.—J/b. 477. 

Same; extent of right of retainer.—This right of retainer, with its legal 
consequences, is not limited to debts due to the personal representative 
individually, but also includes debts due to him as trustee, or as execu- 
tor or administrator of another person.— 1. 477. 

Same; as affected by statutory provisions. —The common-law doctrine of 
retainer, as above stated, is not repealed by statute in this State, unless 
the insolvency of the estate of the deceased debtor intervenes ; but it is 
modified by the changes affected by statute, as to the title, rights and 
duties of executors and administrators. —/b. 477 

Rights and powers of executor or administrator over personal assets.— At 
common law, an executor, or administrator, was regarded as the absolute 
owner of all the personal assets, and, as an incident of ownership, had 
unlimited power to dispose of them ; but, under our statutes, while his 
power to dispose of the choses in action is unlimited, he can not dispose 
of the visible, tangible personal property, except by an order of sale 
made by the proper Probate Court.—Jb. 477. 

Same; right of retainer, and extinguishment of debt.—In consequence of this 
statutory change in the rights and powers of an executor or adminis- 
trator over the personal assets, a retainer and extinguishment of his 
debt will not be presumed from the mere possession of visible, tangible 
property, until after the lapse of a reasonable time, within which it 
might, by a sale under an order of the proper court, be converted into 
money, and applied in payment of debts ; but, after the lapse of such 
reasonable time, the executor or administrator can claim no advantage 
from his own negligence and laches, and the presumption attaches, al- 
though he did not in fact obtain an order of sale. —Jb. 477. 

Liability of lands for debta ; right of retainer, and extinguishment of debt.—The 
decedent’s lands are charged by statute with the payment of his debts, 
and may be sold for that purpose, under an order of the Probate Court, 
granted on the application of the executor or administrator, when the 
personal assets are insufficient ; and the failure to exercise this statutory 
power, in a proper case, is a breach of duty on his part, from which re- 
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sult the same consequences, as to the retainer and presumed extinguish- 
ment of his debt, as from his failure to obtain an order for the sale of 
the personal property.—/b. 477. 


8. Sume; when retainer and extinguishment will be presumed. —The failure of 


9. 


10, 


11. 


the executor or administrator to exercise these statutory powers, by ob- 
taining orders of sale from the proper court, for such length of time as 
would render him chargeable at the suit of other creditors, is sufficient 
to raise the presumption of the extinguishment of his own debt. 
Ib. 477. 

Giving note by adminstrator, binding on estate , contents of petition. —When 
an executor or administrator desires to procure an order of the Probate 
Court, authorizing him to give a note which shall be binding on the de- 
cedent’s estate (Code, § 2432), his petition must aver that he is the per- 
sonal representative ; must describe the debt, and state whether it was 
contracted by himself or by the decedent ; if contracted by him, must 
allege the consideration, showing that it is within the terms of the stat- 
ute, and that it was necessary, and that it is a reasonable charge; and 
must also disclose the names, and residences if known, of the heirs, de- 
visees, distributees, or legatees, who are interested in the property 
sought to be charged. -— Wiiburn & Co. v. McCalley, 436. 

Same ; jurisdiction of court, and irregularities in proceedings. —In a proceed- 
ing under this statute, the jurisdiction of the court attaches on the fil- 
ing of a petition, containing the essential averments above stated ; and 
when the jurisdiction has thus attached, by analogy to proceedings in 
that court for an order to sell a decedent's lands, subsequent errors and 
irregularities do not affect the validity of the order, when collaterally 
assailed.—Jb. 436, 

Same ; notice to heirs, devisees, &c.—Notice should be given to the heirs, 
devisees, or other parties in adverse interest, that they may have an op- 
portunity to controvert the averments of the petition; yet, when the 
jurisdiction of the court has attached, by the filing of a proper petition, 
the tailure to notify the heirs, &c., is a mere irregularity, and does not 
affect the validity of the order when collaterally attacked.—/b. 436. 

Same; when order is void, and does not create cloud on title. —If the petition 
of the administrator does not contain the averments necessary to give 
the court jurisdiction, an order founded on it, authorizing the adminis- 
trator to give his note as prayed, would be coram non judice, and void ; 
and a judgment rendered on the note, and a sale under execution there- 
on, would neither pass title, nor create a cloud on the title.—J/b. 436. 

Same ; equitable relief to*heirs or devisees.—When an order is granted by 
the court as prayed, although the petition is substantially defective, the 
order being void, and a judgment rendered on the note being also void, 
the heirs or devisees can not maintain a bill in equity to enjoin a sale 
under it ; and if the petition was sufficient, and they had due notice of 
it, they can not have equitable relief against the judgment, in the ab- 
sence of fraud in the procurement of the order, or something equiva- 
lent to it; but, if the petition was sufficient, and they in fact had no 
notice of the proceeding, a court of equity will, at their instance, per- 
petually enjoin a sale of the property of the estate under a judgment on 
the note given by the administrator, on averment and proof that the 
debt for which the note was given was not, within the terms of the stat- 
ute, a proper charge against the estate. —Ib. 436. 


See, also, Estates or DECEDENTS, 


EXEMPTIONS. 


a 


» 


“ 


Exemptions tor benefit of decedent's family; governed by what law. —Exemp- 
tions for the benefit of a decedent’s surviving widow or family are gov- 
erned by the law which was of force at the time of his death.— Davis v, 
Davis, 293. 

Same ; title of widow.—The act approved April 23, 1873 (Sess. Acts 1872-3, 
pp. 64-69), by its 6th section, exempted from liability to debts or admin- 
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3. 


4. 


5. 


6. 


= 


10. 


istration, for the benefit of the detedent’s widow, or minor child or 
children, besides other things, personal property which was supposed 
to be necessary for present subsistence, use, and consumption, and 
books, family portraits, &c., which had an especial value to the family; 
and as to these articles the right of exemption iv not dependent on the 
solvency or insolvency of the estate, nor did any title to them pass to 
the personal representative.— Jb. 293. 


Same; same.—The act ‘‘to regulate property exempt from sale for the 


’ 


payment of debts,” approved April 23, 1873 (Sess. Acts 1872-3, p. 64), 
exempted from liability for the debts of the deceased husband, in favor 
of his surviving widow, ‘personal property to the value of one thous- 
and dollars” belonging to his estate ; and this right accrued to the 
widow on the death of the husband, although she only survived him a 
few days. But the statute did not vest in her the title to any specifio 
property, as so exempt: until a selection was made by her, the personal 
representative, or commissioners appointed by the judge of probate, 
she had no title to any specific property, for which she could maintain 
trover against the husband’s administrator; nor could her personal rep- 
resentative maintain such action. — Tucker v. Henderson’s Adm’r, 280. 

Homestead exemption of bankrupt.—Since the title to the exempt property 
of a bankrupt does not vest in his assignee (Rev. Stat. U. 8. § 5045), it 
would seem that he is not entitled to a conveyance of his homestead by 
the assignee.— Furley, Spear & Co. v. Whitehead, 295. 

Homestead exemption under constitution; where lands are worth more than 
$2,000.—The constitution of 1868, like the present constitution, without 
the aid of statutory provisions, exempted a homestead not exceeding 
$2,000 in value; but, if the homestead, when reduced to its lowest prac- 
ticable area, exceeded that value, no part of it was exempted, and the 
whole might be aliened by the husband by any ordinary mortgage or 
other conveyance.—Jb. 295. 

Homestead exemption; allowance by District Court in bankruptcy, in lands 
subject to attachment lien.—The allowance of a homestead exemption by 
the District Court in bankruptcy, in lands which, though included in 
the bankrupt’s schedule, were subject to the lien of an attachment levied 
on them more than four months prior to the adjudication in bankruptcy, 
and which were afterwards sold under the judgment in the attachment 
suit, operates only on such claim and interest in the land as passed to 
the assignee, and can not prevail against a purchaser under the judg- 
ment in attachment.— Martin v. Lile, 406. 

Same; how waived, or lost —When an attachment is levied on lands, the 
right to a homestead exemption in them must be claimed and asserted 
before the lands are sold under final process on the judgment in the 
attachment suit, or it is waived and lost.—TJb. 406. 

Occupancy. —A homestead exemption can not be claimed in lands which 
are not In the actual occupancy of the debtor as a residence-—Jb. 406. 

Same.— Under the constitutional and statutory provisions which were of 
force in 1873-4, actual occupancy was necessary to support a claim of 
homestead exemption: if the owner removed from the premises, though 
under the advice of a physician, and with the declared intention of re- 
turning, and rented them out by the year, the exemption was forfeited 
and lost.— Stowe v. Lillie, 257. 

Same.—Not only title, but actual occupancy also, as distinguished from 
constructive possession, is essential to the right of homestead: there 
must be an occupancy in fact, or a clearly defined intention of present 
residence and occupancy, delayed only by the time necessary to effect 
removal, or to complete needed repairs, or a dwelling-house in process 
of erection ; and this intention must be shown by acts of preparation 
of a visible character, or by something equivalent thereto, before the 
lien of the creditor’s execution bas attached.-— Blum v. Carter, 235. 

Affidavit of exemption,—An affidavit, in support of a claim of homestead 
exemption, must show that the premises were occupied as a homestead, 
or that there was a manifested intention and preparation to occupy, 
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when the lien of the execution attached; and when the homestead is 
part of a larger tract of-land, the particular portion claimed must be 
designated. —Jb. 239. 

12. Homestead exemption; governed by what law.—The extent and quantity 
of the homestead, which is exempt as against execution creditors, are 
governed by the law which was in force at the time the debt was con- 
tracted against which the right is claimed, and not by that which may 
be in force when the right is asserted.— Jb. 235. 

13. Same in 1870.—The extent and quantity of the homestead in 1870 was 
determined only by the provisions of the constitution of 1868, which 
fixed the quantity, in lands in the country, at eighty acres.—Jb. 235. 

14. Same, by tenant in common.—A tenant in common may claim a homestead 
in lands owned and occupied by himself and others, but the area of the 
homestead is not enlarged on account of his partial interest in it: if he 
would only be entitled to claim eighty acres in lands owned entirely by 
him, he can only claim a homestead in that quantity of lands held and 
owned by him in common with others.—Jb. 235. 

15. Waiver of exemption.—A waiver of exemption, when intended to apply 
only to a part of the property exempted, must specify the part to which 
it is intended to apply; but, when the waiver is of all exemptions, or all 
claim of exemption, no specification of the property is necessary. — Nee- 
ly v. Henry, 261. 

16. Same.—A waiver of all exemptions, or of all claim of exemption, by a 
married man, though not valid as to the homestead without the signa- 
ture of the wife (Code. § 2847), will be held valid and operative as to 
the exemptions of personal property, uf res magis valeat quam pereat.— 
Tb. 261. 

17. Same.—A waiver of all exemptions, incorporated in a promissory note 
as a part of its consideration, when not expressly limited to property 
then owned by the debtor, applies equally to property afterwards ac- 
guired by him.—Jb. 261. 


FALSE PRETENSES. Sce Crowinat Law, 64-66. 
FRAUD. 


1. Proof of.—Fraud is never presumed, but must be proved by the 
party asserting it ; and it will not be imputed, when the facts and cir- 
cumstances, from which it is supposed to arise, may reasonably consist 
with honest intentions; yet, on the other hand, it is not always re- 
quired to be established by direct and positive evidence, but, like any 
other fact, may be proved by circumstances, each inconclusive, but all 
together leading to a well-grounded, rational belief of its existence. 
Thames & Co. v, Rembert’s Adm’r, 561. 


FRAUDULENT CONVEYANCES. 


1. Conveyance by insolvent debtor to relative held fraudulent as to creditors.—A 
conveyance, in form a deed of bargain and sale, reciting the payment 
of a valuable consideration, partly in cash, and the grantee’s personal 
obligations, without security, for the residue payable in cotton, held 
fraudulent and void as against the grantor’s creditors, notwithstanding 
the positive denials of both the grantor and grantee under oath as wit- 
nesses, on proof that, at the time of its execution, the grantor was in- 
solvent, and pressed by a suit for a large amount, which ripened into 
judgment in a few months; that the deed conveyed all his visible prop- 
erty, except that which was exempt from legal process, and that which 
was incumbered to its full value; that the grantee was a young man, 
not twenty-one years of age, with small pecuniary means, a relative of 
the grantor, and about to consummate a marriage with his daughter; 
that payment of the greater part of the purchase-money was, by the 
terms of the deed, to be made by annual installments through a series 
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of six years; that the grantor remained in possession of the property; 
that a part of the lands were, within a short time afterwards, conveyed 
by the grantee to the grantor’s wife, on a recited consideration which 
was fictitious; and that the parties united in raising money for their 
common benefit, by mortgages on the land, and pledges of the notes or 
obligations given for the unpaid, purchase-money.— Thames & Co. rv. 
Rembert’s Adm’r, 561. 

2. Title of purchaser from fraudulent grantee. —A purchaser from a fraudulent 
grantee may, as against the creditors of the grantor, set up the defense 
of a bona fide purchase for valuable consideration without notice, when 
the deed is not fraudulent and void on its face.—Jb. 561. 


GAMING. See Cromat Law, 67. 
GARNISHMENT. See ArracuMeEnt, 13. 
HABEAS CORPUS. See Criiat Law, 68-69, 
HOMESTEAD. See Exemptions. 

HUSBAND AND WIFE. 


1. Statutory separate estate of wife; how subjected to debts.—The statutes cre- 
ating the wife’s statutory separate estate have clearly defined the debts 
to which it may be subjected, and the remedy by which the liability for 
those debts may be enforced (Code, §§ 2711-12); consequently, a mort- 
gage given by husband and wife, to secure the payment of such a debt, 
can not be enforced in equity against her separate property thereby 
conveyed. —Gilbert v. Dupree’s Adm’r, 331. 

2. Sufficiency of verdict.—In an action against husband and wife, seeking to 
charge the wife’s property, particularly described, and alleged to belong 
to her statutory separate estate, with the price of necessary family sup- 
plies sold and delivered (Code, § 2711), a verdict finding the issue in fa- 
vor of the plaintiffs, assessing their damages at a specified sum, and 
further finding ‘the following separate estate to belong to” the wife, is 
sufficient to support a judgment for plaintiffs, although it does not, in 
words, find that the property belongs to the statutory separate estate of 
the wife.— Nelms v. Armstrong, 330. 

3. Mortgage of wife's lands.—A mortgage by husband and wife, of lands be- 
longing to the wife’s statutory separate estate, whether given to secure 
her own debt, or the debt of her husband or any other person, is an ab- 
solute nullity, and no rights can be acquired under it.— Thames & Co. v. 
Rembert’s Adm’r, 561. 

4. Wife’s separate estate, statutory and equitable; how charged.—There is an 
essential difference in the manner of charging the statutory separate 
estate of a married woman and her equitable separate estate, or sepa- 
rate estate by contract: the former is charged by the statute (Code, 
§ 2711) with the price of certain articles, the character of which is 
specified, and her agency in purchasing them is immaterial; while the 
latter can only be charged by the act and agreement of the wife, and, in 
the absence of restraining words in the instrument creating the estate, 
may be charged to the same extent as if she were a feme sole.— Wilburn 
& Co. v. MeCalley, 436. 

5. Wife's statutory separate estate under deed. —Under a deed executed in 1846, 
by which the grantor, declaring his desire to make ‘‘a sure and perma- 
nent provision” for his wife, conveys lands and slaves to a trustee, ‘his 
heirs and assigns,” in trust for the sole use and benefit of the wife dur- 
ing the term of her natural life: and, at the termination of said estate, 
‘then the said lands and premises, and the said slaves and their future 
increase, to be held in trust by the said L.” | trustee] ‘‘for the sole use 
and benefit of” her children by the grantor; the estate of the trustee 
terminates on the death of the wife, and the legal title then passes to 
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the children who are remainder-men; and on the subsequent marriage 
of one of the daughters, her interest in the property is held by her asa 
part of her statutory separate estate.— Bercy v. Lavretta, 374. 

6. Widow's interest in goods of deceased husband s estate, before administration 
yranted.—The widow has such an interest in the personal chattels be- 
longing to the estate of her deceased husband, before letters of admin- 
istration have been granted on the estate, that a conviction may be had 
under the statute against any one who, by any false pretense, obtains 
possession of them from a bailee, with intent to injure or defraud her. 
Mack v. The State, 138. 


INDICTMENT. See Criiatr Law, 70-90. 
INSANITY. See Crmonat Law, 44-48. 
JUDGMENTS. 


1. Assignment of judqgment.—The assignee of a judgment succeeds only to 
the rights of his assignor, and can not claim protection against equi- 
ties which were binding on his assignor.— Mayor &c. of Wetumpka v, 
Wetumpka Wharf Co., 611. 

2. Conelusiveness of judgment.—A judgment against a municipal corporation, 
on a bond issued under authority conferred by a special statute, is con- 
clusive on the corporation, as to the validity of the bond, and as to all 
defenses which might have been urged against it at law; but, whea the 
owner of the judgment files a bill in equity against the corporation, to 
enforce a statutory trust, by which the property and revenues of the 
corporation were pledged and appropriated to the payment of the bonds 
to be issued under the authority of the statute, the corporation is not 
precluded by the judgment from showing that the bond was in fact 
issued in violation of the conditions, limitations, and restrictions im- 
posed by the statute.—Jb. 611. 

3. Same.—A judgment against the mortgagor, rendered prior to the execu- 
tion of the mortgage, binds the mortgagee as a privy, and is conclusive 
as to all defenses which might have been urged against the claim on 
which it is founded.— Cook v. Parham & Blunt, 456. 

4, Same.—The judgment rendered on the trial of a contested election, before 
a court or magistrate clothed with statutory jurisdiction of such pro- 
ceeding, is conclusive in a subsequent action of quo warranto, as to the 
right to the office, in favor of the party to whom it is awarded.—David- 
son ¢. Woodruff, 432. 

5. As to the amendment of judgments on error, see AMENDMENT, 3, 4. 


JURISDICTION. 


1. Jurisdiction defined.—Jurisdiction is the power to hear and determine a 
cause, and it exists whenever an officer or tribunal is by law clothed 
with the capacity to act upon the general, and, so to speak, the abstract 
question, and to determine and adjudge whether the particular facts 
presented call for the exercise of the abstract power.— Woodruff v. 
Stewart, 206. 

2. Mayor's jurisdiction under municipal ordinance. —When a person is brought 
betore the mayor of a municipal corporation, charged with a violation 
of a by-law or ordinance of the corporation, the existence of a by-law 
or ordinance, established and promulgated by the proper authority 
prior to the commencement of the prosecution, is an essential element 
of his jurisdiction; but the reasonableness of the by-law or ordinance, 
while affecting its validity, is a question for his decision, and not a 
question affecting his jurisdiction in the particular case.—Jb. 206. 

3. As to the criminal jurisdiction of the Circuit Court at a special term, see 
Bales v. The State, 30. 

4. As to the jurisdiction of the Probate Court, in the matter of authorizing 
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an administrator to give a note binding the decedent's estate, see Wil- 
burn & Co. v. MeCalley, 436. 

5. As to the criminal jurisdiction of a justice of the peace in Jackson 
county, see Er parte Brown, 187. 


JURORS AND JURY. See Croat Law, 91-108. 
JUSTICE OF THE PEACE. 


1, Judicial acts of notary public, as justice of the peace.—To give validity to 
the official acts of a notary public as a justice of the peace, when he has 
the power of a justice of the peace, it is not necessary, though it would 
be proper, that he should add to his signature the words ‘‘ex officio 
justice of the peace,” or other equivalent words. The courts and citi- 
zens of the State are presumed and bound to know who its commis- 
sioned officers are, and the extent of their authority.— Coleman v. The 
State, 93. 

2. Appeal from justice; when barred.—In a criminal case tried before a 
Justice of the peace, in a matter within his jurisdiction, the defendant 
has a right of appeal, under the rules and regulations prescribed for 
the trial of appeals from the County Court (Code, $4701); and no time 
being prescribed within which the appeal must be taken, the right is 
only lost by the lapse of time which would bar an appeal to this court. 
Dean v. The State, 153. 

3. Certiorari; when allowed.—In this State, a party has the right by statute 
to sue out a certiorari, to remove a judgment rendered against him by a 
justice of the peace, into the Circuit or City Court, when the right of 
appeal has been lost, without fault on his part, by lapse of time; and 
the cause is tried de novo in that court, without regard to the regularity 
of the proceedings before the justice, or the sufficiency of the petition 
for the certiorari. But the statute applies only to civil causes, and there 
is no statute which gives a certiorari in a criminal case, to remove a 
judgment rendered by a justice of the peace.—Jb. 153. 

4. Prosecution before justice; sufficiency of complaint and warrant.—In a crim- 
inal prosecution before a justice of the peace, technical accuracy in the 
description of the offense, either in the complaint or in the warrant, is 
not required : it is sufficient under the statute (Code, §§ 4647, 4651-2), 
as it would be without any statute, if the offense is designated by name 
only, or described by words from which it may be inferred.—Brown v. 
The State, 97. 

5. Oriminal jurisdiction of justice in Jackson county. —The General Assembly, 
in the exercise of its constitutional powers, having conferred upon jus- 
tices of the peace in Jackson county, and in certain other counties 
specially named, ‘original jurisdiction, concurrent with the Circuit 
Court, of all misdemeanors committed in said counties respectively ” 
(Sess. Acts 1876-7, p. 197), this grant of jurisdiction carries with it, by 
implication, every thing necessary to render it effectual ; and in the 
exercise of this jurisdiction, a justice of the peace may render the same 
judgment that might be rendered by the Circuit Court, aud, on convic- 
tion of the defendant, may impose the same sentence and punishment 
9 might be imposed by either the court or the jury.-—-Ex parte Brown, 

6. Proof of judicial proceedings before justice of the peace.—The proceedings 
had before a justice of the peace, in an action of unlawful detainer, or 
forcible entry and detainer, and the judgment rendered by him, can 
not be proved otherwise than by the production of his official papers, 
or an examined and sworn copy thereof, without accounting for the ab- 
sence of the original, or showing the impossibility of obtaining a copy 
thereof.— Watson v. The State, 19. 

7. Same; predicate for secondary evidence.—Proof of the fact that the justice’s 
docket was in the court-house, six or eight months before that building 
was destroyed by fire, does not justify the inference that it remained 
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there and was destroyed, nor authorize the admission of secondary evi- 
dence of its contents, when it is not shown that any inquiry for it has 
been made of the justice’s successor, who would be its legal custo- 
dian.—Jb, 19. 


LARCENY. See Crimiatr Law, 119-124. 
LEGACY AND DEVISE. 


1, When remainder is vested.—Under a devise of lands to a married woman 
for life, ‘‘and after her death to her children then living,” the chil- 
dren take a vested remainder, as distinguished from one that is con- 
tingent.— Kumpe v. Coons, 448. 


LETTER OF CREDIT. See Action, 7. 
LIMITATIONS, STATUTE OF. 


1, To amended complaint.—Where the original complaint is founded on the 
sheriff's official bond, and assigns as a breach the non-payment of a de- 
cree rendered against him as administrator by virtue of his office; and 
an additional count is filed, by leave of the court, as an amendment to 
the complaint, which counts on the probate decree only, and makes no 
reference to the bond; the amendment does not present new matter, to 
which the statute of limitations can be pleaded.—Stringer v. Wa- 
ters, 361, 

2. Limitation of prosecution ; when statute is suspended.—When an indictment 
is quashed, on account of a defect in the organization of the grand 
jury, and another indictment is preferred, ‘‘the time which elapsed be- 
tween the finding of the first and the subsequent indictment must be 
deducted from the time limited by law for the prosecution of the of- 
fense” (Code, § 4820). The expressions used in the case ot Finley v. 
The State (61 Ala. 201), as to the utter invalidity of an indictment found 
by a body of men not legally organized as a grand jury, are not to be 
construed as meaning that such an indictment would not suspend the 
running of the statute of limitations as above provided.— Weston v. 
The State, 155. 

3. Limitation to bill impeaching decree for fraud.-—A bill to impeach a decree 
for fraud, though not within the terms of the statute which bars a bill 
of review after the lapse of three years (Code, § 3843), must, by anal- 
ogy, be governed by the same limitation.—Gordon’s Adm’r vr. Ross, 364, 

4, Suspension of statute in case of death.—Under the present statute of limi- 
tations (Rev. Code, § 2918; Code of 1876, § 3244), without regard to 
the accrual of the cause of action, or the time of granting administra- 
tion, the running of the statute can not be suspended for a longer pe- 
riod than six months from the death of a testator or intestate.— Pickeit 
v. Hobdy, 609. 

5. When available on demurrer.--When a bill in chancery shows on its face 
that the relief prayed for is barred by the statute of limitations, the de- 
fense is available by demurrer.— Bercy v Lavretta, 374. 

6. Same; averment of infancy. —An averment in a bill in chancery, that the 
complainants’ mother ‘was an infant under the age of twenty-one 
years” on a specified day, which was twelve years before the filing of 
the bill, being construed most strongly against the pleader, is not equiv- 
alent to an averment that she was an infant at a later day; and being 
thus construed, the bill shows on its face that the asserted claim is 
barred by the statute of limitations of ten years.—J/b. 374. 

Exception when judgment is arrested or reversed ; dismissal of bill without 
prejudice. When the chancellor dismisses a bill generally, and bis de- 
cree is so modified by this court, on appeal, as to order the dismissal 
without prejudice to the right of one of the complainants to sue again; 
a bill filed by the heirs of said complainant, within twelve months after 
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such dismissal, is not within the statute (Code, § 3235) which allows a 
new action to be commenced within one year after the arrest or reversal 
of a judgment for the plaintiff, although the period prescribed as a bar 
has been completed since the commencement of the first action,— 
Ib. 374. 


MANDAMUS. See ATTACHMENT, 8. 
MECHANICS’ LIEN. 


1. Statutory lien of contractors, mechanics, and material-men.—-The lien given 
by statute to contractors, mechanics, and material-men, for labor done 
and materials furnished in the construction of buildings, &c. (Code, 
§§ 3440-44), attaches from the commencement of the building, but is 
inchoate until the claim is filed in the office of the judge of probate; 
and if the claim is not so filed within the time prescribed by the stat- 
ute, the lien is lost.— Welch v. Porter & Co., 225. 

2. Same.—When a contractor undertakes to do the work on a building, or 
to turnish the materials and do the work, he acquires a lien under the 
statute, to the extent of his contract, from the commencement of the 
work; and when one person contracts to do the work, and another con- 
tracts to furnish the materials, the lien of each attaches when he be- 
gins the performance of his contract. But, when a contractor under- 
takes only to do the work, and the materials are to be furnished by 
the owner of the property, and after the commencement of the work 
materials are furnished by a third person, under a separate and inde- 
pendent coutract with the owner, the lien of the material-man does 
not relate back to the commencement of the building, so as to override 
the lien of a mortgage or other intervening incumbrance.—Jb. 225, 

3, Statutory lien of material-man.—Under the statute giving a lien to me- 
chanics, employees, and material-men (Code, §§ 3440-3461), a lumber 
merchant furnishing materials for any building, erection, or improve- 
ment on land, has a lien on such building, &c., and on the land on 
which it is situated, whether such materials are furnished to the me- 
chanie who has contracted to do the work, or directly to the owner or 
proprietor under a contract made with him personally.— Geiger & Co. 
v. Hussey, 338. 





MORTGAGE. 


1. Parol mortgage.—As between the parties, a valid mortgage of a chattel 
may be created by parol, and no particular form of words is necessary: 
a verbal agreement between the seller and the purchaser of a mule, 
that the former shall have a mortgage on the mule, if the note for the 
purchase-money is not paid at maturity, is a valid parol mortgage.— 
Glover v. McGilvray, 508. 

2. Mortgage of wifes lands.—A mortgage by husband and wife, of lands be- 
longing to the wife’s statutory separate estate, whether given to secure 
her own debt, or the debt of her husband or any other person, is an 
absolute nullity, and no rights can be acquired under it.— Thames & 
Co. v. Rembert's Adm'r, 562 

3. Same.—The statutes creating the wife’s statutory separate estate have 
clearly defined the debts to which it may be subjected, and the rem- 
edy by which the liability for those debts may be enforced (Code, 
§§ 2711-12); consequently, a mortgage given by husband and wife, to 
secure the payment of such a debt, can not be enforced in equity 
against her separate property thereby conveyed.—(ilbert v. Dupree’s 
Adm'r, 331. 

4. Parol evidence; when admissible to show meaning of words in mortgage, 
or identify things conveyed.—When a mortgage conveys ‘‘the following- 
described real estate, with the buildings thereon known as the drug 
store, and all the fixtures and furniture thereto pertaining, or in any 
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5. 


wise belonging;” and it is shown to have been given, on the dissolution 
of a partnership between the mortgagor and mortgagee in carrying on 
a drug-store, to secure the payment of the agreed price for the mort- 
gagee’s interest in the property and business; the word furniture being 
interlined before signature, on objection by the mortgagee to the use of 
the word fixtures alone; although oral evidence is not admissible to show 
what the parties agreed should be included in the word furniture, it 
should be received to identify the articles which did in fact constitute 
the furniture of the building, and were used by the parties in carrying 
on their said business therein.— Fore v. Hibbard, 410. 

When equity will enjoin sale under power in mortgage.— A court of equity 
will enjoin the execution of a power of sale in a mortgage, at the in- 
stance of a purchaser of the property, who bought subject to the mort- 
gage, when it clearly appears that the power is perverted from its legiti- 
mate purpose, to oppress the purchaser, or to aid others in obtaining 
an unconscionable advantage over him ; as where the mortgagee col- 
ludes with third persons, who are attempting to subject the lands to an 
alleged outstanding vendor's lien, to prevent the purchaser from suc- 
cessfully defending that suit, the litigation casting a cloud on his title, 
and preventing him from raising money on the property to pay off the 
mortgage debt, and thereby force him into a settlement or compromise 
of the asserted vendor’s lien,—the sale will be enjoined until the 
termination of the vendor's suit.——Struve v. Childs, 473. 


6. Presumption of satisfaction of mortgage.--A mortgage will not be presumed 


7. 


to be satisfied, merely from the lapse of twenty years before filing a bill 
to foreclose it, when partial payments were made on the debt, before 
the lapse of twenty years. — Cook v. Parham & Blunt, 456. 

Rents and profits; when not charged against mortgagor's widow, —When the 
mortgagor dies in possession of the mortgaged premises, his widow is 
entitled to remain in possession, taking the rents and profits, until her 
dower is assigned, or until the mortgage is foreclosed ; and she will not 
be charged with rents and profits, as a mortgagee in possession, at the 
suit of another mortgagee, because she took an assignment of the mort- 
gage after her husband's death.—/b. 456. 


8. Assignment of debt and mortgage by heirs (or devisees) of mortgagee. —A con- 


9. 


veyance of the mortgaged premises, by the heirs (or devisees) of the 
deceased mortgagee, to the wife of the mortgagor, operates in equity as 
an assignment of the secured debt ; and their assignment of the secured 
debt to her, whether they have the legal title or not, passes an equity 
against all the world, except creditors whose rights are affected : a 
stranger can not be heard to question the validity and effect of such as- 
signment.—Jh. 456 

W hen mortgagee is purchaser for valuable consideration. — When a mortgage 
is taken merely as security for a pre-existing debt, without an extension 
of the day of payment, or any new consideration, the mortgagee is not 
regarded as a purchaser for valuable consideration, nor entitled to pro- 
tection against prior equities of which he had no notice ; secus, when 
the consideration is a debt contemporaneously contracted, or the 
extension of a pre-existing debt.— Thurman v. Stoddard & Co. 336; Cook 
v. Parham & Blunt, 456; Thames & Uo, v. Rembert’s Adm’r, 562. 


10, How affected by discharge of debt.—A mortgage is but an incident of the 


debt which it was given to secure, and is extinguished when the debt is 
paid or discharged ; but, where a principal and his surety join ina 
mortgage of lands, which the surety has sold to his principal, executing 
to him a bond for titles on payment of the purchase-money, and the 
debt is discharged, as to the surety, by the lxches or conduct of the 
creditor, although the mortgage is extinguished as to the surety, it re- 
mains a valid security on the principal's equitable interest in the lands. 
W hite’s Adm’r v. Life Association, 419. 


11. As to what is a suflicient description of the mortgaged lands, in a bill to 


foreclose, see Hurt y. Blount, 327; Hurt v. Freeman, 335. (CHANCERY, 
94 25.) 
24, 25. 
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NEGLIGENCE. See Ratroaps, 2. 


OVERRULED CASES; Cases Dovustep, Expiarnep, Xc. 


1, 


Brinyea v. The State, 5 Ala. 241, declared inconsistent and self-repugnant 
on the question of the burden of proof, when insanity is set up as a 
defense in a criminal case, in Boswell v. The State, 307. 

Burton v. Smith, 49 Ala. 293, as to the recovery of attorney's fees as dam- 
ages in an action on an attachment bond, overruled by Copeland & 
Brantley v. Cunningham, 394. 

Finley v. The Slate, 61 Ala. 201, as to the invalidity of an indictment 
found by a grand jury illegally organized, explained and limited by 
Cross v. The State, 40; Weston v. The State, 155. 


- Marler v. The State, 2 Ala. 43, as to the burden of proof on the question 


of insanity in a criminal case, declared inconsistent and self-repugnant, 
in Boswell v. The State, 307. 


. McClellan v. Lipscomb, as to the lien of an attachment on lands, and the 


remedy to enforce it, explained in Phillips v. Ash’s Heirs, 414. 


. Smoot v. Hart, 33 Ala. 69, as to garnishment of debt due to municipal 


corporation, overruled by Underhill y Calhoun, 216. 


PARTNERSHIP. 


Be 


Partnership debts; liability of partners personally.—Partnership debts are 
also the debts of each partner personally ; and when they are evidenced 
by promise in writing (Code, § 2905), an action on them may be main- 
tained against the partners either jointly or severally.—Jluralson v. 
Campbell, 278. 


2. Action against partnership, or partners individually; form of jwlgment and 


3. 


4. 


execution. —When an action is brought against a partnership in its firm 
name, not naming the individual partners who compose it, and judg- 
ment is rendered against it, an execution thereon can only be levied on 
the partnership property (Code, § 2904) ; but, when the action is against 
the partners individually, though they are described as partners com- 
posing the firm, execution is properly issued against them individually. 
Lb. 278. 

Partnership inter sese; when created.—When the rights of third persons, 
who have dealt with parties associated in business, are concerned, a 
partnership may arise by mere operation of law, being implied from a 
commuuity of profit and loss, even in opposition to the expressed in- 
tention of the parties themselves; but, as between the parties them- 
selves, the question whether a partnership exists is one of intention ; 
and when their agreemeut has been reduced to writing, the intention 
must be collected from the words ot the instrument, construed in the 
light of the circumstances surrounding the parties when they entered 
into it, the occasion which gave rise to it, and the objects to be accom- 
plished by it.— Couch v. Woodruff, 466. 


Same.—A written agreement, signed by C., H., and E., which recites that 


C. ‘‘is desirous of enlarging and extending his present commission 
business, and desires to engage the services of H. and E.,” and that the 
parties ‘‘ therefore enter into the tollowing agreement ;” and which then 
provides—lIst, ‘*‘ that C. is to invest a capital of $10,000 in the business,” 
which is to be conducted at Selma, in the name of C. & Co., ‘‘ and is to 
be allowed eight per cent. interest on all fands he invests in said busi- 
ness ;” 2d, that he ‘‘ is to employ the services of E., at a salary of $1,500 
per annum, and all other help needed in said business ; 3d, that ** for 
the influence and business qualifications of H., said C. agrees to give 
him the half of the net profits of said business, after all expenses are 
paid ;” 4th, that C. is not to draw out any part of the $10,000 invested 
by him in the business, until the day specified for its termination, ‘at 
which time he is to pay said H. his half of the net profits of said busi- 
ness, If auy ;” 5th, that each of the three parties agrees to give his whole 
time and attention to the business, H. turther agreeing to pay half of 
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all the losses the business may sustain, if any,—creates a partnership 
between C. and H., as between themselves. —ZJ/b. 466. 

5. Stating account on settlement of partnership.—When the articles of partner- 
ship bind each partner to devote his whole time and attention to the 
common business, and, on settlement of the partnership accounts in 
equity, one of the partners is charged with a sum of money which he 
agreed to pay for the privilege of undertaking an agency for a third 
person outside of the partnership business, the amount so charged 
should be credited to the partnership, and not to the other partner in- 
dividually.—J/b. 466. 

6. Slock in private corporation, held by partnership.—On the dissolution of a 
partnership owning stock in an incorporated savings-bank, the retiring 
partuer selling out his interest to the others, and the latter assuming all 
the debts of the partnership, and continuing the business under a new 
name ; the new firm, as the successor of the old, becomes the equitable 
owner of the stock ; and the bank’s lien on the stock covers the liabili- 
ties of the new firm, in its subsequent transactions with the bank, and 
must prevail over the claim of an equitable assignee of the retiring 
partner.— Jb. 466. 


PARTY-WALL, 


1. Contribution between adjacent proprietors. —When a party-wall separating the 
buildings of adjacent proprietors, and erected by them at their joint ex- 
pense, 1s destroyed by fire, there is no implied agreement between 
them, nor is there any legal obligation, to rebuild another wall in like 
manner on the saine foundation ; and if one rebuilds on the same 
foundation, he can not compel a purchaser from the other proprietor to 
contribute to the cost of the wall, or to make compensation for using it 
in the subsequent erection of a building on the other lot.—Antomarchi 
v. Russell, 356. ; 

2. Same; custom, or usage.—‘* The custom and practice of lot-owners 
in the city of Mobile,” as to contribution or compensation between the 
owners of adjacent lots for the cost of a party-wall between them, can 
not be received to affect their legal rights; and if such custom or usage 
were valid, it is not sufficiently pleaded by an averment that it bas 
been ‘constantly and uniformly recognized and abided by in said city 
in similar cases.”—J/b. 356. 


PAYMENT. See Execurors aNnp ADMINISTRATORS, 1-8. 
PLEADING AND PRACTICE AT LAW. 


1. Party; who may sue on replevin bond.—When a replevin bond is made 
payable to the officer by whom the writ is levied, instead of the plaintiff 
in attachment (Code, § 3289), the plaintiff can not maintain an action 
on 1t in his own name.— Avyneio v. Leath, 345. 

Demurrer to part of breach.—In an action on a penal bond, assigning 
breaches, aud specifying the damages which the plaintiff claims by rea- 
son of the breach, a demurrer ‘to that portion of the complaint which 
claims damages” which are not recoverable, is well taken —Copeland & 
Brantley v. Cunningham, 394. 

3. Plea of composition with creditors, by bankcrupt.—When a composition with 
his creditors is pleaded by the bankrupt, in bar of a subsequent action 
by a creditor, the plea must aver that the plaintiff's name, &c., were in- 
cluded in the defendani’s statement.—Shulman, Goetter & Weil v. 
Graves, 402. 

4. Plea in abatement, for insufficient averment of name of third person.—It is 
not good matter for a plea in abatement, that, in stating the name of a 
third person in an indictment, the initial letter of his Christian name 
is used, instead of the name itself.— Haley v. The State, 8°. 

. Misnomer ; plea in abatement as to.—The defendant being indicted by the 
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name of ‘Zack. alias Zachariah,” and pleading in abatement that his 
true name was Zacary; and the evidence showing that, while his true 
nume was Zacary, he was generally known and called by the name of 
Zack, which some of the witnesses supposed was an abbreviation of his 
true name; held, that the court did not err in instructing the jury, “‘if 
they believed from the evidence that he was generally and as well 
known by the name of Zack as any other,” they must find the issue 
against the detendant; nor in refusing to charge, at the instance of the 
defendant, ‘‘that if he was called and known by the name of Zack, as 
an abbreviation, or initial of his proper name, and that his proper 
name was Zacary, and not Zachariah, or Zack,” they must find the issue 
for the defendant.—Jb. 83. 

6. Same ; waiver of.—A plea in abatement, regularly filed, on account of a 
misnomer, is waived by the subsequent interposition of a demurrer, or 
other pleading, which, in effect, admits that the defendant is the person 
charged; and when so waived, this court will not inquire into the cor- 
rectness of the rulings of the court below on the plea, since they could 
be, at most, only error without injury.—Jlaley v. The State, 89. 


PROHIBITION, 


1, When prohibition lies.—A writ of prohibition lies, not for the correction 
of errors in the exercise of a rightful jurisdiction by a court, but to 
prevent usurpation, or the exercise of powers beyond and outside of its 
lawful jurisdiction ; and it is only awarded when there is no other ap- 
propriate and adequate remedy.— He parte Mobile & Ohio Railroad Co., 
349, 

2. Same.—When the removal of a cause into the Federal court is sought, 
and is improperly refused by the State court in which the cause is pend- 
ing, the party has an adequate remedy under the act of Congress of 
March 3, 1875, and is not entitled to a'writ of prohibition, or other ex- 
traordinary writ from this court.— 1b. 349. 

3. When writ lies to chancellor.—The times and places of holding the sev- 
eral Chancery Courts, and the duration of the terms of the court, being 
prescribed by law, the chancellor can not hold court at any other time 
or place, nor exercise any judicial functions in vacation, except as spe- 
cially authorized by statute, or by the rules of practice prescribed by 
this court under the power vested in it by law ; and any improper exer- 
cise, or attempted exercise by him, of such judicial functions in vaca- 
tion, would be controlled by prohibition issued from this court.—Ex 
parte Branch & (o., 383. 


RAILROADS. 


1, Liability as common carrier, for loss of goods.—As to the liability of a com- 
mon carrier who receives goods consigned to a point beyond the termi- 
nus of his own line or route, and does not by express agreement limit 
his liability to losses or injuries over his own line, there is a conflict of 
judicial decisions ; but this court adopts the rule laid down in the lead- 
ing English case, Muschamp v. L. & P. Railway Co. (8 Mees. & W. 421), 
and holds the carrier liable for the non-delivery of the goods at the 
designated place.—M. & G. Railroad Co. v. Copeland, 219. 

2. Liability for negligence. -To render a railroad company liable for damages, 
on account of personal injuries caused by its failure and neglect to keep 
in repair a bridge across a public highway, it is not necessary to show 
that the company had knowledge of the defect in the bridge : it is its 

- duty to exercise watchful diligence in keeping the bridge in repair, and 
it is chargeable with knowledue of every defect which such diligence 
would have discovered.—S. & N. Ala. Railroad Go. v. McLendon, 266. 

3. Exemplary damages.—In an action against a railroad company, to recover 
damages for personal injuries caused by the failure and neglect to keep 
in proper repair a bridge over a public highway, the plaintiff may 
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recover exemplary or punitive damages, if the negligence was gross ; 
and the degree of negligence is a question for the determination of the 
jury, under proper instructions from the court.—Jb. 266. 


REMOVAL OF CAUSES. 


1. Remioval of cause into Federal court.—When application is made for the 
removal of a cause from a State court into a Federal court, under the 
acts of- Congress regulating the removal of causes, the jurisdiction of 
the former court does not cease on the filing of a petition and bond in 
proper form : the court must examine the petition, in connection with 
the cause to which it relates, and determine for itself whether a suffi- 
cient cause of removal is shown ; and until it determines that sufficient 
cause is shown, its jurisdiction over the cause is pot terminated.—Zx 
parte Mobile & Ohio Railroad Wo., 349. 

2. Same; remedy when refused.—When the removal of a cause into the Fed- 
eral court is sought, and is improperly refused by the State court in 
which the cause is pending, the party has an adequate remedy under 
the act of Congress of March 3, 1875, and is not entitled to a writ of 
prohibition, or other extraordinary writ from this court.—Jb. 349, 


RETAINER. See Execurors anp ADMINISTRATORS. 
SCIRE FACIAS. See Criuiat Law, 15-20. 
SHERIFF. See Crowiat Law, 13, 14; Execution. 
SLANDER. See Criimat Law, 36-40. 
SUPERSEDEAS. See Bonps, 6, 7. 

SURETIES. 


1. Contract of suretyship; good faith required.—The contract of a surety im- 
ports entire good faith between him and the creditor, which must be 
kept inviolate in all subsequent dealings between the creditor and the 
principal debtor ; but the term is relative, and in determining whether 
it has been exercised the particular facts of each case must be consid- 
ered.— White's Adm’r v. Life Association, 419. 

2. What will discharge surely.—As a general rule, if the creditor dees any 
act injurious to the surety, or inconsistent with his rights, or omits, 
when required by the surety, to do any act which duty enjoins on him, 
and the surety is thereby injured ; in all such cases, the surety is dis- 
charged.— Jb. 419. 

3. Same.—Any alteration in the terms of the contract, without the assent of 
the surety, such as an extension of the day of payment, though but for 
a single day, discharges the surety. But gratuitous indulgence on the 
part of the creditor, or mere passiveness or delay in enforcing his legal 
rights against the principal, when the duty of active diligence is not 
devolved on him by the demand of the surety, does not affect the liabil- 
ity of the latter. —J/b. 419. 

4. Same.—The surety is entitled to the benefit of all securities which the 
creditor may hold or acquire against the principal for the payment of 
the debt, and the creditor is bound to exercise reasonable diligence in 
the preservation and prosecution of such securities ; and if they are 
lost by his negligence, the surety is, to that extent, discharged. 
Tb. 419. 

Same.—If the principal tenders payment of the debt in full, after its ma- 
turity, and the creditor declines to accept it, the surety is thereby dis- 
charged, thongh he may not have been injured ; but the non-acceptance 
of an offer of payment by the principal, not amounting to a formal ten- 
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der, is mere gratuitous indulgence, and does not affect the liability of 
the surety, unless he was thereby injured or prejudiced,—as where the 
principal was insolvent at the time of the offer.—/b. 419. 

6. Same.—If the creditor has in his hands moneys of the principal which 
he may rightfully retain, and voluntarily surrenders them to the princi- 
pal, whom he knows to be insolvent, he is guilty of bad faith to the 
surety, and the latter is discharged to the extent of such moneys. 
Ib. 419. 

7. Same.—-Where a life-insurance company, holding the note of a deceased 
policy-holder, for money loaned, and knowing that his estate was insol- 
vent, paid the money due on the policy to his personal representative, 
to whom it was payable by the terms of the policy, although the latter 
offered to deduct the amount due on the note, or to receive the note in 
part payment ; held, that the surety on the note was thereby discharged. 
lb, 419. 


TAXATION, AND TAXES. 


1, Municipal ordinance, as to title and rights of purchaser at. tax-sale.—An or- 
dinance ot a municipal corporation, which makes it the duty of the tax 
collector to put the purchaser in possession of lands sold for taxes, and 
authorizes the mayor, ‘if necessary,” to direct the police to put him in 
possession ; and which also declares tbat the certificate given to the 
purchaser ‘‘shall be evidence of a right to possess the premises therein 
specified, and to retain them until redeemed as provided by the charter, 
and, if the property is not redeemed within the time prescribed by the 
charter, shall operate as a deed of conveyance,”—is violative of the con- 
stitutional provision, contained in the 7th section of the Ist article, 
which declares that no person shall be deprived of his property ** but 
by due process of law.” — Calhoun v. Fletcher, 574. 

2. Garnishment of debt due for taxes.—On grounds of public policy, a judg- 
ment creditor of a municipal corporation can not. by process of garnish- 
ment, reach and subject funds accruing to it by taxation, either while 
in the course of collection by suit, or atter they have been prid into its 
treasury. (Overruling Smoot v. Hurl, 33 Ala. 69.)—Underhill v. Cal- 
houn, 216. 


TAX-COLLECTOR. See Bonps, 8. 
TRESPASS. 


1. When heir may maintain action for trespass on lands.—The heir may 
maintain an action at law for a trespass on lands descended to him, al- 
though the administrator had, prior to the commission of the trespass, 
obtained an order to sell them for the payment of debts, but had never 
sold them under the order, nor otherwise exercised any of his statutory 
powers over them, and had resigned his administration before the com- 
mencement of the action.—Calhoun v. Fletcher, 574. 

2. Plea of not guilty; what evidence admissible under.—On the former appeal 
in this case (51 Ala. 504), it was rightly ruled, that in an action of tres- 
pass de bonis asportatis, under the plea of not guilty, the defendant can 
not be allowed to prove, in mitigation of damages, or for any other pur- 
pose, that the act complained cf was done under legal process, 
Womack v. Bird, 500. 

3. Justification under legal process; what constitutes. —When the defendant, 
in such action, pleads justification under mesne process (as the levy of 
an a‘tachment), after the return day of the writ, he must aver and show 
the due return of the process, or a sufficient excuse for the failure to 
return it.—Jb. 500 

4, Sime; what will excuse the failure to return process.—A compromise of the 
attachment suit between the parties thereto, made after the levy, by 
which a portion of the property seized was delivered to the plaintiff 
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therein, and the residue restored to the defendant, or left for him where 
it then was, nothing being said as to the disposition of the suit, is not 
a sufficient excuse for the failure to return the attachment.—ZJb. 500. 

5. Compromise of attachment suit; how available in defense of trespass for levy. 
Such compromise of the attachment suit, and its performance, are not 
a bar to the action of trespass on account of the levy ; though the par- 
tial restitution of the property, under the compromise, is good matter 
in mitigation of damages, under the plea of not guilty. —Jb. 500. 


TROVER. 


1. When trover lies.—To maintain the actiou of trover, the plaintiff must 
have the legal title, general or special, to the chattel sued for, and the 
right to its immediate possession. A partial or equitable interest, a 
lien not created by a conveyance of the legal title, or by delivery of 
possession, or a right to a part of an unsevered bulk, will not support 
the action. — Tucker v. Henderson's Adm’r, 280. 

2, Same.—The act ‘to regulate property exempt from sale for the pay- 
ment of debts,” approved April 23, 1873 (Sess. Acts 1872-3, p. 64), 
exempted from liability for the debts of the deceased husband, in favor 
of his surviving widow, ‘personal property to the value of one thous- 
and dollars” belonging to his estate; and this right accrued to the 
widow on the death of the husband, although she only survived him a 
few days. But the statute did not vest in her the title to any specific 
property, as so exempt: until a selection was made by her, the personal 
representative, or commissioners appointed by the judge of probate, 
she had no title to any specific property, for which she could maintain 
trover against the husband’s administrator; nor could her personal rep- 
resentative maintain such action. —/b, 280. 

3. When trover hes for conversion of. bond.—The owner of a non-negotiable 
bond may maintain an action for its conversion against a person who 
obtained it through an unauthorized transfer by his agent or bailee, 
and who refuses to deliver it on demand.— Blackman v. Lehman, Durr & 
Co., 548. 

TRUSTS AND TRUSTEES. 

1. Continuance of trustee's title.—Under a deed executed in 1846, by which 
the grantor, declaring his desire to make ‘‘a sure and permanent pro- 
vision” for his wife, conveys lands and slaves to a trustee, ‘this heirs 
and assigns,” in trust for the sole use and benefit of the wife during 
the term of her natural life; and, at the termination of said estate, 
‘*then the said lands and premises, and the said slaves and their future 
increase, to be held in trust by the said L.” (trustee) ‘for the sole use 
and benefit of” her children by the grantor; the estate of the trustee 
terminates on the death of the wife, and the legal title then passes to 
the children who are rewwainder-men ; and on the subsequent marriage 
of one of the daughters, her interest in the property is held by her as a 
part of her statutory separate estate.— Bercy v. Lavretta, 374. 


VENDOR AND PURCHASER. 


1. Right of stoppage in transitu.—The seller of goods may stop them in tran- 
situ, On account ot the insolvency of the purchaser, not only when such 
insolvency occurred after the sale, but also when, though existing be- 
fore, it was not discovered until after the sale.—Loe) & Brother v. Pe- 
ters & Brothe r. 243. 

2. Same; when lost.—The right of stoppage by the seller is lost, when, 
before it is exercised, the purchaser has sold the goods, and indorsed the 
bill of lading, to a sub-purchaser for value in good faith. —Jb. 243. 

3, Same; evidence of want of good faith by sub-purchaser.—That the sub- 
purchaser, when he took a transfer of the bill of lading for the goods, 
had knowledge of the original purchaser's insolvency, is a fact tending 
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to show that he did not purchase in good faith, and is admissible for 
that purpose in a contest with the original vendor.—/b. 243. 

4, Who is purchaser for valuable consideration.—The transfer of the bill of 
lading by the purchaser of the goods, as collateral security for a pre- 
existing debt, without any new consideration, does not constitute the 
assignee a purchaser for valuable consideration.—/b. 243. 

5. Vendor's lien; transfer of note for purchase-money.—A vendor's equitable 
lien on land, for the unpaid purchase-money, does not pass to an 
assignee or transferree of the note given for the purchase-money, when 
the transfer does not involve the vendor in liability for the ultimate 
payment of the note, but secures to him all the benefits of a payment.— 
Barnett v. Riser’s Executor, 347. 

6. Same; what objections avail on error.—A decree enforcing a vendor's equita- 
ble lien on land, in favor of an assignee or transferree of the notes for the 
purchase-money, will not be reversed on error, because the record does 
not affirmatively show that the lien passed to him by the transfer of the 
note, when that question was not raised in the court below, —/b. 347. 

7. Vendor's lien; against whom asserted. —A vendor's lien on land, for the 
unpaid purchase-money, can not be asserted against a bona fide purcha- 
ser for valuable consideration without notice.— Thurman v. Stoddard & 
Co., 336. 

8. When mortgagee is bona fide purchaser for value. — When a mortgage is given 
simply as security for a pre-existing debt, the time of payment not being 
extended, nor any new consideration intervening, the mortgagee is not 
entitled to protection, as a bona fide purchaser for valuable considera- 
tion, against an equitable title or claim of which he had no notice ; 
secus, when the day of payment is extended in consideration of the 
mortgage.— Cook v. Parham & Blunt, 456; Thurman v. Stoddard, 336. 

9. Who is purchaser for valuable consideration.— To establish the defense of a 
bona fide purchase for valuable consideration without notice, good faith 
and a valuable consideration (that is, money paid, a liability assumed, 
or an injury incurred) must concur: extending the day of payment of 
an antecedent debt, or taking a mortgage to secure a debt presently con- 
tracted, or an absolute purchase of property in payment of an antece- 
dent debt, is a valuable consideration ; but a mortgage to secure an ante- 
cedent debt, without any extension of the day of payment, is not.— 
Thames & Co. v. Rembert’s Adm’r, 561. 

10. Examination of title-deeds by purchaser; when chargeable with notice. —A pur- 
chaser of lands has the right, and it is his duty, to examine every in- 
strument which forms a link in the chain of his vendor's title; and he 
is chargeable with notice of every fact recited in any of those instru- 
ments, or appearing on their face; hence, when a deed is, on its face, 
fraudulent and void as against the grantor’s creditors, a sub-purchaser 
from the grantee can not, as against those creditors, claim protection as 
a bona fide purchaser without notice.—/b. 561. 

J1. Title of purchaser from fraudulent grantee.—A purchaser from a fraudulent 
grantee may, as against the creditors of the grantor, set up the detense 
of a bona fide purchase for valuable consideration without notice, when 
the deed is not fraudulent and void on its face.—Jb. 561. 


VENUE. See Crmmnat Lav, 61. 
VERDICT. 


1. Sufficiency of verdict.—In an action against husband and wife, seeking to 
charge the wife’s property, particularly described, and alleged to belong 
to her st: itutory separate estate, yp the price of necessary family sup- 
plies sold and ‘delivered (Code, § § 2711), a verdict finding the issue in fa- 
vor of the plaintiffs, assessing their damages at a specified sum, and 
further finding ‘‘the following separate estate to belong to” the wife, is 
sufficient to support a judgment for plaintiffs, although it does not, in 
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words, find that the property belongs to the statutory separate estate of 
the wife.—-Nelms v. Armstrong, 330. 


See, also, Crrmmat Law, 176, 177. 
WILLS. 


1. Application for probate of will; nature of proceeding.An application for 
the probate of a will, in the Probate Court, is » proceeding in rem, the 
purpose of which is to establish the status of the estate ; and it does not 
assume the form or character of a suit inter partes, until the heirs or 
distributees intervene as parties.— Aumpe and Wife v. Coons, 448. 

2. Contest of probate of will in equity.—-If the application for probate is not 
contested in the Probate Court, but the heirs or distributees afterwards 
seek to set aside the probate by bill in equity (Code, § 2336), which is a 
statutory substitute for probate in solemn form, the character of the 
proceeding is not changed so far as the estate is concerned, though it is 
an adversary suit between the parties claiming under and against the 
will.—Jb, 448. 

3. Competency of legatee or devisee as attesting witness to will.—Under the Code 
of 1867 (§ 2704), and under the present Code (§ 3058), a legatee or de- 
visee may be an attesting witness to the will, and may testify to its exe- 
cution in any suit or proceeding in which it may be involved.—I b. 448. 


WITNESS, 


1. Compelency of child as witiess.—The admissibility of children as witnesses 
depends, not merely upon their possessing a competent degree of un- 
derstanding, but also, in part, upon their having received such a degree 
of religious instruction as not to be ignorant of the nature of an oath, 
or of the consequences of falsehood. —Carter v. The State, 52. 

2. Same ; preliminary examination.—When a child of tender years is pro- 
duced as a witness in court, it is the duty of the presiding judge to ex- 
amine him or ber, without the interference of counsel further than the 
judge may choose to allow, in regard to the obligation of the oath taken 
by a witness ; and, in a proper case, to explain the same to one who is 
intelligent enough to understand what he says ; and then to determine 
whether or not the child shall be sworn and permitted to testify. 
Ib. 52. 

3. Same.—Held, in this case, that a little negro girl, about nine years old, 
was improperly permitted to testify asa witness, when the only evi- 
dence as to her competency was, that in answer to questions put to her 
by defendant’s counsel, she said, ‘‘ that she did not know what the Bible 
was ; had never been to church but once, and that was to her mother’s 
funeral ; did not know what book it was she laid her hand on when 
sworn ; had heard tell of God, but did not know who it was ; and said, 
if she swore toa lie, she would be put in jail, but did not know she 
would be punished in any other way.”—Jb. 52. 

4. Competency of devisees and leqatecs as attesting witnesses,to will, under act 
of 1806, and Code of 1852.—The act of 1806, relating to the attestation 
of wills, and devises or bequests to subscribing witnesses thereto (Clay’s 
Digest, 596, §§ 1-8), was a substantial re-enactment of the English 
statutes (29 Car. 2, and 25 Geo. 2); and the latter statute, declaring a 
legatee or devisee competent as an attesting witness, but avoiding his 
legacy or devise, was carried into the Code of 1852 (§ 1608).— Aumpe v. 
Coons, 448. 

5. Same ; under act of February 14, 1867, and Revised Gde.—This section of 
the Code of 1852 (§ 1608) was expressly repealed by the act approved 
February 14, 1867 (Sess. Acts 1866-7, p. 455), and was therefore omitted 
from the Revised Code of 1867. But this repeal and omission did not 
revive the common-law rule as to the competency of legatees and de- 
visees as attesting witnesses to wills : it was the effect and result of the 























710 INDEX. : 


WITNESS— Continued. 


general statute, of which the repealing section was a part, and which 
was intended as a revision of the whole subject of the competency of 
witnesses as affected by interest or connection with the suit or proceed- 
ing.—Jb. 448. 

6. Competency of witnesses as affected by interest ; exception as to suits by or 
against executors or administrators. —The great purpose of the said act of 
February 14, 1867 (Rev. Code, § 2704), was to enlarge the competency 
of witnesses, by removing interest or connection with the cause as a 
disqualification ; and the only exception or exclusion made by the stat- 
ute was as to transactions with, or statements by any deceased person, 
whose estate was interested in the result of the suit ; the reason of the 
exclusion being, that there should not be admissibility, where there can 
not be mutuality. The present statute (Code, § 3058) is a continuation 
of the same policy.— Jb. 448. 

7. Same; competency of legatee or devisee as attesting witness to will.—Under 
the Code of 1867 (§ 2704), and under the present Code (§ 3058), a lega- 
tee or devisee may be an attesting witness to the will, and may testify 
to its execution in any suit or proceeding in which it may be involved. 
Ib. 448. 

8. Preliminary questions to witness, as to age, occupation, &e.—It is a common 
practice, where a witness is put on the stand, to ask him his age, resi- 
dence, condition in life, ete. ; which questions are merely introductory, 
intended to aid the jury in putting a proper estimate on his testimony, 
and hardly the subject of exception. Under this practice, the prosecu- 
trix in a criminal case may be asked, ‘‘if she was a widow.”— Cooper v. 
The State, 80. 

9. Refreshing memory of witness by memorandum.— A witness may refresh his 
memory by examining a memorandum made by himself, or known and 
recognized by him, as stating the facts truly, when, after such examina- 
tion, he can testify to the facts as matter of independent recollection; 
but, in such cases, the memorandum itself is not thereby made evidence 
in the cause, unless the opposing party calls tor it.-—Acklen’s Executor v. 
Hickman, 494. 

10. Same.—If the memory of the witness is not refreshed by an examination 
of the memorandum, so*that he can testify to the facts as matter of in- 
dependent recollection, but he can nevertheless testify that, at or about 
the time the memorandum was made, he knew its contents, and knew 
them to be true, bis testimony and the memorandum are both legal and 
competent evidence; but, if he did not know the contents of the mem- 
orandum to be true when it was made, although he saw it made, and he 
has no independent recollection of the facts after examining it, the 
memorandum is not admissible evidence of the facts therein stated. 
Th. 494. 

11. Same.—A witness, testifying to the correctness of an account, may aid 
his memory by consulting the entries in books, when he himself made 
them, and had knowledge of their correctness when he made them; 
but he can not testify to the correctness of an account, as made out 
from books in his custody and possession, when he did not himself 
make the entries, and has no knowledge of the matters of account, 
except as derived from the books.—M. & C. Ruilroad Co. v. Maples, 
601. 

12. Impeaching witness by proof of former declarations.—A witness can not be 
examined as to his former declarations, about a matter that is collateral 
and irrelevant, for the purpose of laying a predicate to impeach him; 
and when the matter inquired about is relevant, he can not be required 
to give a categorical answer, but has the right to explain what he said 
on the specified occasion.— Washington v. The State, 189. , 

13. Discredited witness ; weight of testimony of.—There is no maxim of the 
law of evidence which requires greater caution in its application, than 
that which affirms that a witness, intentionally giving false testimony 
as to any material fact, is to be wholly discredited by the jury; and this 
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court ‘follows the authorities which hold that it is not a rule of law, 
affecting the competency, operating a disqualification of the witness, to 
be given in charge to the jury as imperatively binding them, but is to 
be applied by them, according to their sound judgment, for the ascer- 
tainment, and not for the exclusion of truth.”—Grimes v. The 
State, 166. 

Statements of party as witness in another suit.—Statements made by a 
witness while testifying, relative to a material matter in issue in an- 
other suit to which he is a party, as showing his knowledge of the in- 
solvency of another person, may be proved against him in that suit 
without calling him as a witness.—Loeb & Bro. v. Peters & Bro., 243. 

To what plaintif?, as witness, may testify.—The plaintiff, testifying asa 
witness to her personal injuries, may state, ‘‘In consequence of loss of 
time, and physical disability from the injuries, she had been prevented 
from earning money by her labor, and had been injured fifty dollars 
within the four months next after the fall, in consequence of the hurts 
caused by the fall.” This, in substance, is an assertion that her labor 
during that time would have been worth fifty dollars.—S. & N. Railroad 
do. v. McLendon, 266. 

To what witness may testify.—The following expressions, used by a witness 
testifying as to the personal injuries received by the plaintiff, ‘‘though 
awkwardly expressed sometimes, are, at most, conclusions of fact,” and 
are not improperly allowed : ‘‘ Plaintiff seemed to be suffering” the day 
after the injury ; ‘‘she was not able to return home” on that day; ‘‘was 
not able to use her arm a large part of the time for several months ;” 
‘*when she returned home,” on the second day after the injury, ‘‘ she 
looked bad, and her left wrist looked like the bone had slipped off the joint;” 
**she was disabled by the fall, &e.—Jb. 266. 

Same.—In a prosecution for murder, whether the defendant, at the time 
of the homicide, was so drunk as to be incapable of forming a design 
or intent, is a conclusion to be drawn by the jury from all the evidence 
before them, and not a question of fact to which a witness may testify. 
Armor v. The State, 173. 

Same.—Intemperate habits is a collective fact, to which a witness may 
testify, if he has sufficient knowledge; and the person to whom the 
liquor was sold may himself testify whether he is or is not of intem- 
perate habits — Tatum v. The State, 147. 

Same.—A person, knowing the fact, may testify that the intemperate 
habits of the person to whom the liquor was sold were generally known 
in the neighborhood in which the sale was made.—Jb. 147. 

Meaning and explanation of words used.—In a criminal prosecution for 
slander of a female (Code, § 4107), when the words used are unambigu- 
ous, and of ordinary acceptation and signification, the court and jury 
must construe them; but, when some cant phrase, or low expression, 
pot having an ordinary acceptation, is used, a witness may testify as to 
its meaning. — Haley v. The State, 89. 

Declarations of witness out of court; when and how proved.—The declara- 
tions of a witness who has been examined, as to any material matter 
about which be was not questioned, can not be proved by another wit- 
ness. The witness himself must be first interrogated as to such declar- 
ations,—Atwell v. The State, 61. 

Impeaching and sustaining witness. —When a witness is interrogated, on 
cross-examination, as to former inconsistent declarations, and denies 
that he made them, he may state, in rebuttal, what he did say on the 
particular occasion specified.—//aley v. The State, 83. 

Same.—When a witness has been impeached by proof of former declara- 
tions inconsistent with his testimony, his credibility may be sustained 
by proof of his general good character. —/b. 83. 

Same.—It is permissible to prove a previous dispute between the accused 
and a witness for the prosecution, as tending to show the existence of 
unfriendly relations between them : but, when the subject of the dis- 
pute has no connection with the offense for which the accused is on 
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trial, the witness can not be impeached by the contradictory testimony 
of others. —/ b. 83. 

25. Proof of character ; competency of witness. —A witness, who states that ‘‘he 
knows the general character of the defendant from rumor,” is not com- 
petent to testify in reference to it.—Jb. 83, 





